
SRI LANKA: NEW FACES, NEW CHALLENGES 
Law & Society Trust (LST)1 

 
1. Introduction  
 
This annual report is an assessment of the role played by the Human Rights Commission 
of Sri Lanka (HRCSL) in the promotion and protection of human rights in 2015, with a 
special focus on the activities of the new Commission appointed in October 2015.2 
Significant developments in the first two quarters of the year 2016 are also captured 
herein. Part I is an assessment of the Commission’s overall functioning in relation to its 
broader mandate to protect and promote human rights. Part II considers the work of the 
Commission in relation to (a) the protection of Human Rights Defenders (HRDs) and (b) 
transitional justice processes.3 
 
While the two thematic areas far from exhaust the breadth of the Commission’s work, 
they have been chosen bearing in mind the broader context and their historical relevance. 
Over the past decade and more, silencing, persecution, and intimidation of HRDs 
emerged as major issues in Sri Lanka but the HRCSL has in the past failed to 
meaningfully internalise the conception of an HRD within the institution, or engage in 
sincere dialogue or engagement with issues such as protection, let alone put in place 
mechanisms to support HRDs. The current political context as well as the reconstituted 
Commission presents a crucial opening to address this issue. Similarly, the Transitional 
Justice (TJ) process also offers a context for the deepening of human rights cultures 
across institutions of state; but also throws up several opportunities and challenges for the 
Commission in terms of both its possible roles including as a key locus for legal, policy 
and institutional change to advance human rights and justice in a post-war and post-
authoritarian context. 
 
In the course of its annual assessments on the independence and performance of the 
HRCSL since 2008, the Law and Society Trust (LST) has made various 
recommendations. There has been minimal effort, if at all, to implement these. The 
downgrading of the HRCSL’s accreditation status to ‘B’ by the International 
Coordinating Committee of National Human Rights Institutions (as it then was) in 2007 
was a result of many factors: including lack of independence and indifference to grave 

1 Sabra Zahid and Aingkaran K. Email: lstadmin@sltnet.lk. The contributions of colleagues at LST are 
gratefully acknowledged.  
2 “Chairperson, Commissioners appointed to HRCSL”, News.lk, 22 October 2015, 
http://www.news.lk/news/sri-lanka/item/10411-chairperson-commissioners-appointed-to-hrcsl. 
3  Broadly speaking this refers to the 1 October 2015 UN Human Rights Council Resolution on Promoting 
Reconciliation, Accountability and Human Rights in Sri Lanka (A/HRC/RES/30/1), 
http://www.mfa.gov.lk/images/stories/pdfs/docs/FINAL_published_-_thirty_slash_one.pdf.  
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human rights violations such as torture and disappearances committed under the previous 
regime.4 A crucial step towards strengthening the Commission came with the 19th 
Amendment to the Constitution in 2015 that restored its independence, especially in 
terms of the appointment of Commissioners. The new members of the Commission have 
initiated the overhaul of the organisational and substantive dimensions of the HRCSL’s 
functioning, such as proactive engagement on questions of torture for example, and seeks 
restoration of its ‘A’ status accreditation in the course of 2016.5 
 
This report draws on interviews conducted with members and staff of the HRCSL, 
statements made by Commissioners at public meetings and in engagements with HRDs 
and civil society organisations and information available in the public domain6 
(especially the HRCSL website, press statements, etc.), reports of international and 
national human rights organisations, as well as  observations of civil society 
organisations and HRDs. While the number of HRDs and representatives of civil society 
organisations interviewed for this report were few—seven in number—they bring many 
years, indeed decades, of experience in human rights work. Almost all of them work 
across the country in partnership with community based organisations and local NGOs 
and also continue to assist and work with individuals or groups of victims in making 
complaints to the HRCSL. 
 
The LST shared two drafts of this report with the HRCSL and has addressed the 
comments and feedback received from the Commission. Many significant interventions 
of the new Commission, including the setting up of thematic sub-committees with 
representatives of HRDs and civil society organisations, a special unit to deal with grave 
human rights violations, and training programmes for legal officers and investigating 
officers, will be addressed in the next annual assessment as these do not fall under the 
period of review. In previous assessments, LST has noted the significant deficit in 
support and cooperation extended to the Commission by the government, whether in 
relation to implementing its recommendations or providing adequate financial and human 
resources. Moreover, like the Commission underlined in its response to an earlier draft, it 
does suffer from a legacy of neglect of much needed institutional reforms that have 
affected its functioning and effectiveness-issues also underlined in previous assessments. 
Constraints of length and focus mean that this report does not permit narration of all of 
these issues. It is important therefore to also read this year’s report as one among a corpus 

4 “Sri Lanka: HRCSL should defend human rights, not the regime”, Sri Lanka Brief, 24 December 2013, 
http://srilankabrief.org/2013/12/sri-lanka-hrcsl-should-defend-human-rights-not-the-regime/.  
5 Strategic Plan 2016-2019 (Draft), Human Rights Commission of Sri Lanka, 8 June 2016, 
http://hrcsl.lk/english/wp-content/uploads/2016/07/Draft-Strategic-Plan-2016-2019-of-HRCSL-
English.pdf.  
6 At time of writing, the Annual Report of the HRCSL for 2015 is unavailable. 
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of annual assessments rather than in isolation; and one whose focus is the HRCSL as an 
institution rather than each passing Commission per se. 
 
2. Mandate to Protect and Promote Human Rights  
 
The HRCSL was established by the Human Rights Commission of Sri Lanka Act, No. 21 
of 19967 to give force to Sri Lanka’s commitments as a member of the United Nations 
and fulfil the duties and obligations imposed by various international treaties and 
maintaining the standards set out under the Paris Principles.8 As per the Act, the HRCSL 
has jurisdiction in relation to all matters relating to fundamental rights9 and human 
rights.10 
 
Under the Act, the Commission has wide ranging functions including to: promote human 
rights; inquire into and investigate complaints of violations or imminent violations of 
fundamental rights;11 and provide relief through conciliation and mediation;12 advise and 
assist the government in formulating legislation;13 make recommendations to the 
government to ensure that laws and administrative practices are in accordance with 
international standards;14 and on the need to subscribe or accede to international 
instruments.15 
 
To carry out these functions Section 11 of the Act provides the Commission with a wide 
range of powers including those pertaining to investigation;16 appointing sub-committees 
at provincial level and delegate its powers to them;17 intervening before any court with 
the permission of the court in proceedings related to fundamental rights;18 monitoring 
detainees and detention facilities;19 taking such steps as it may be directed by the 
Supreme Court in respect to any matter referred to it by court;20 undertaking research into 
and promoting awareness of human rights and by disseminating and distributing the 

7 Human Rights Commission of Sri Lanka Act, No.21 of 1996 (hereafter HRCSL Act). 
8 Paris Principles (Principles Relating to the Status of National Institutions), 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/StatusOfNational 
Institutions.aspx. Also see ‘Establishment’, Human Rights Commission of Sri Lanka, 
http://hrcsl.lk/english/?page_id=615. 
9 Section 10 (a), (b), (c), HRCSL Act.  
10 Section 10 (d), (e), (f), HRCSL Act.  
11 Section 10 (a), HRCSL Act. 
12 Section 10 (b), HRCSL Act. 
13 Section 10 (c), HRCSL Act. 
14 Section 10 (d), HRCSL Act. 
15 Section 10 (e), HRCSL Act. 
16 Section 11 (a), HRCSL Act. 
17 Section 11(b), HRCSL Act. 
18 Section 11 (c), HRCSL Act. 
19 Section 11 (d), HRCSL Act. 
20 Section 11 (e), HRCSL Act. 
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results of such research;21 awarding a sum of money to meet the expenses of someone 
making a complaint to the HRCSL;22 and do all things necessary and conducive to the 
discharge of its functions.23 
 
The enabling law does not cover acts or omissions of private sector actors, which is a 
serious limitation especially since it leaves out corporations and businesses whose actions 
may impacts on the full range of human rights. 
 
Although the enabling Act is in line with the Paris Principles on national human rights 
institutions, one of the biggest hurdles faced by the Commission is the lack of 
enforceability of its recommendations. At an initial meeting of the reconstituted 
Commission with civil society organisations and activists on 16 November 2015,24 the 
Chairperson stated that from January 2016, recommendations made pursuant to inquiries 
will be made available online. At time of writing this had not been implemented but the 
sentiment suggests greater transparency and improved accessibility to the outcomes of 
inquiries by the HRCSL in the near future. More recently, in the course of another 
meeting with civil society members on 17 May 2016, the Chairperson indicated that there 
was an ongoing discussion to release a list of non-compliant parties to the media as a 
strategy. There is no publicly available information to indicate that the Commission has 
referred its findings to Parliament or to courts. For instance, the Annual Report for 2015 
is yet to be released though this is the primary means by which the Commission shares its 
findings with Parliament.  

 
 2.1 Selection and Composition of the Commission 
 
In keeping with the 19th Amendment to the Constitution25 and the HRCSL Act,26 the 
President on the recommendation of the Constitutional Council appointed the new 
Chairperson and members to the Commission on 21 October 2015.27 As stipulated in the 

21 Section 11 (f), HRCSL Act. 
22 Section 11 (g), HRCSL Act. 
23 Section 11 (h), HRCSL Act. 
24 “HRCSL consultation with Civil Society”, 13 November 2015, http://hrcsl.lk/english/2015/11/13/hrcsl-
consultation-with-civil-society/. 
25 Article 41 (B) of the 19th Amendment to the Constitution states, “No person shall be appointed by the 
President as the Chairman or a member of any of the Commissions specified in the Schedule to this Article, 
except on a recommendation of the Council.” 
26 Section 3(2), HRCSL Act.  
27 Dr. Deepika Udagama (Chairperson), Mr. Hamid Ghazali Hussain, Mr. Saliya Pieris, Ms. Ambika 
Satkunanathan, Dr. Upananda Vidanapathirana, http://hrcsl.lk/english/about-us/members-of-the-
commission/. The HRCSL website does not provide information on the human rights experience and 
expertise of the members selected. At time of writing, no response had been received from the HRCSL to a 
request for short bios of the Commissioners. 
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19th Amendment, the Constitutional Council28 is a 10 member body, from which three 
seats are reserved for civil society representatives.29 These civil society representatives 
have to be persons with eminence and integrity in their public or professional life30 and 
should reflect the pluralistic character of Sri Lankan society, including professional and 
social diversity.31 
 
Hence it can be argued that though the enabling Act itself does not provide for any kind of 
consultation with civil society in appointing members to the Commission, the 19th 
Amendment has opened space for indirect civil society participation in the selection 
process. This is in stark contrast to the selection process in previous years when the 
President appointed Commissioners following recommendations made by the 
Parliamentary Council that comprised only of Parliamentarians.32 Nevertheless, the 
process can be imbued with greater transparency and the Constitutional Council must take 
measures to enhance information-sharing in terms of its own process, as well as its 
recommendations but this is a matter pertinent to all independent commissions and offices 
coming under the purview of the Constitutional Council. 
 
The swift resignation of Mr. Lionel Fernando33 as Commissioner, the reason for which is 
not on public record, was a worrying start; especially in terms of transparency in the 
appointment process. The Constitutional Council comprising of elected representatives as 
well as civil society members has the obligation to inform the public about the 
nominations. Article 41B (3) of the Constitution specifies that in case of Chairpersons of 
independent commissions, the Council shall recommend three persons for appointment 
and the President shall appoint one of the persons so recommended as Chairperson. 
However the names proposed by the Constitutional Council are not disclosed to the 
public. Nevertheless, the present Chair is herself an eminent human rights advocate, with a 
record of service both domestically and internationally, which bodes well for the 
Commission.   

28  See Article 41A(1) of the 19th Amendment to the Constitution. Accordingly, the Constitutional Council 
comprised of the Prime Minister, the Speaker, the Leader of the Opposition of the Parliament, one 
parliamentarian nominated by the President, five persons; two parliamentarians and three civil society 
representatives nominated by the Prime Minister and the leader of the Opposition, and one parliamentarian 
from political parties other than those represented by the Prime Minister and the Leader of the Opposition. 
29 “Parliament approves three non-MP nominees to Constitutional Council”, 22 September 2015,  
https://parliament.lk/en/news-en/view/1079?category=6. 
30 Article  41A(5) of the 19th Amendment states that: “The persons who are not Members of Parliament to 
be appointed under subparagraph (e) of paragraph (1) shall be persons of eminence and integrity who have 
distinguished themselves in public or professional life and who are not members of any political party 
whose nomination shall be approved by Parliament”. 
31 Article 41A(4) of the 19th Amendment. 
32 This was the procedure between 2010 and 2015 when the controversial 18th Amendment was in force. See 
Art 41(A) of the 18th Amendment to the Constitution of Sri Lanka (as unamended). 
33 “Lionel Fernando resigns from HRCSL”, 26 October 2016, http://www.adaderana.lk/news/32831/lionel-
fernando-resigns-from-hrcsl.  
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The HRCSL Act does not stipulate any objective criteria for the selection of members to 
the Commission. The sole reference to such criteria is made in Section 3(1) which states 
that five members of the Commission shall be chosen from persons having “knowledge of, 
or practical experience in, matters relating to human rights”. However, the Act insists on 
the necessity of minorities being represented on the Commission,34 which is an advantage. 
Further, the 19th Amendment provides that the recommendations made by the 
Constitutional Council in appointing members to the Commission should reflect the 
pluralistic character of the Sri Lankan society including gender.35 The diversity in ethnic, 
gender and professional representation evident in the new appointments36 is commendable 
and is in line with the pluralist representation of social forces as expressed by the Paris 
Principles.37 
 
2.2 Complaints-Handling Procedure 
 
Section 14 of the Act provides that the Commission may investigate an allegation into the 
infringement or imminent infringement of fundamental rights on its own motion or on a 
complaint made by an aggrieved person, group of aggrieved persons, or by a person acting 
on behalf of an aggrieved person or a group of persons. The Inquiries and Investigations (I 
& I) Division is responsible for handling complaints.38 The Act contains limited 
provisions as to time-frame in complaints-handling and there is no manual available 
outlining the HRCSL’s procedures. Section 31 of the Act provides that the Minister may 
make regulations and Section 31 (2) specifically provides for regulations prescribing the 
procedure to be followed in the conduct of investigations. In the absence of a designated 
Ministry, it falls under the purview of the President to make regulations, but to date none 
have been made in this respect. 
 
While the Commission’s website provides a complaint form in all three languages, the 
question remains as to how user-friendly these forms are for vulnerable groups. There is 
also a 24-hour hotline through which the public can report issues by dialling ‘1996’. 
However, there have been complaints that the hotline does not work during weekends and 
after office hours. When the issue of malfunctioning hotline was raised at the initial 
meeting with Civil Society on 16 November 2015, and in an interview with one of the 
Commissioners, the response was that the HRCSL is working to address the problem.39 

34 S. 3(3), HRCSL Act. 
35 Art. 41(B)(3) of the 19th Amendment to the Constitution of Sri Lanka. 
36 “New Members to the Human Rights Commission of Sri Lanka”, 22 October 2015, 
http://hrcsl.lk/english/2015/10/22/new-members-to-the-human-rights-commission-of-sri-lanka/. 
37 Paris Principles, A/RES/48/134, 20 December 1993. 
38 ‘Inquiries and Investigations Division’, HRCSL website, http://hrcsl.lk/english/divisions/inquiries-and-
investigations-division/. 
39 Interview with Commissioner Ms. Ambika Satkunanathan, Colombo, 27 July 2016. 
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Towards late July when multiple calls were made to the hotline during and after work-
hours as well as during weekends, more often than not, there no response on the hotline. 
 
 2.3 Investigating Complaints 
 
Investigating and inquiring into the complaints regarding infringements or imminent 
infringement of fundamental rights is the responsibility of the Inquiries and Investigations 
Division.40 The Commission is empowered to summon the relevant parties by issuing 
written summons signed by the Chairperson.41 Once summoned by the HRCSL, such 
persons must appear before the Commission and answer the questions put by the 
Commission or produce any documents required to be produced.42Any act of commission 
or omission in relation to the Commission’s summons,43 including a failure to appear 
before the Commission or produce evidence or refusing to be sworn or affirmed 
constitutes an offence of contempt against the Commission.44 The Supreme Court can try 
every such offence of contempt against the Commission as if it were an offence 
committed against itself.45 
 

However there have been no reported instances of the Commission (current or previous) 
holding officials for contempt available in the public domain (subsequently confirmed by 
one member in relation to the current Commission).46 The HRCSL in its comments on an 
earlier draft, explained that due to anticipated delays in court proceedings, it is in the 
process of devising alternative means to ensure compliance with its recommendations, for 
e.g., preparing an annual ‘black list’, reporting to parliament, and compelling disciplinary 
action against officers who do not implement its rulings. 

In addition, the HRCSL is also empowered to visit places of detention, particularly when 
arrests have been made under the Prevention of Terrorism Act (PTA)47 and the Public 
Security Ordinance.48 The Inquiries and Investigations Division that comprise of 18 staff, 
along with the officers stationed in 10 regional offices, are supposed to conduct visits to 
custodial institutions, including police stations, detention centres, prisons and registered 
state-run Homes, including children’s homes, elders’ homes and homes for the differently-
abled across the country on regular basis, which is a challenging task. The Commission is 

40 S. 11(a), S. 10(a) and S. 10(b) of the HRCSL Act, and HRCSL website, 
http://hrcsl.lk/english/divisions/inquiries-and-investigations-division/. 
41 S. 20, HRCSL Act. 
42 Ibid. 
43 S. 21 (2), HRCSL Act. 
44 S. 21(3), HRCSL Act. 
45 S. 21 (1), HRCSL Act. 
46 Interview with Commissioner Ms. Ambika Satkunanathan, Colombo, 27 July 2016. 
47 Prevention of Terrorism Act, No 48 of 1979. 
48 Public Security Ordinance, Chapter 10. 
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currently in the process of strengthening the existing system for monitoring visits to make 
the system more effective.49 

 
2.4 Suo Moto Powers under Section 14 of the Act  
 
The Commission is empowered to inquire on its own motion (suo moto) into 
infringements of fundamental rights.50 The Act provides that the arresting authorities are 
bound to inform the Commission within 48 hours of an arrest or detention under the PTA 
or a regulation made under the Public Security Ordinance (Chapter 10).51 This provides 
the Commission with critical access to those at risk in an environment where incidents of 
torture and arbitrary detentions are routine. In an interview, one of the Commissioners 
stated that while such arrests and detentions under the PTA are regularly communicated 
to the Commission (by the Terrorism Investigation Division), the Commission has no 
system in place to monitor arrest and detention under normal criminal law when due 
procedure is violated or detention is arbitrary.52 53 According to the Director, Inquiries 
and Investigations, as of mid-2016 eight investigations were carried out suo moto, out of 
which five related to torture.54 Given that torture is still a common practice according to 
the findings of the UN Special Rapporteur on Torture, this number appears inadequate. In 
his report, Mr. Juan Mendez stated as follows: “…torture is a common practice carried 
out in relation to regular criminal investigations in large majority by the Criminal 
Investigation Department (CID) of the police….”, going on to state that “… sadly the 
practice of interrogation under physical and mental coercion still exists and severe forms 
of torture, albeit probably in less frequent instances, continues to be used…”55. The 
Commission has to make more extensive use of this power, and especially in districts 
outside of Colombo. 
 
2.5 Victim and Witness Protection  
Although the GOSL finally passed victim and witness protection legislation56 in early 
February 201557 the creation and implementation of a protection mechanism has seen 

49 Interview with Director Inquiries and Investigation, Colombo, 27 July 2016. 
50 S. 14, HRCSL Act. 
51 S. 28 (1), HRCSL Act. 
52 Interview with Commissioner Ms. Ambika Satkunanathan, Colombo, 27 July 2016. 
53 This is further corroborated in the preliminary observations and recommendations of the Special 
Rapporteur on torture and other cruel, inhuman and degrading treatment or punishment, Mr. Juan E. 
Mendez on his visit to Sri Lanka (29 April – 7 May 2016), 7 May 2016, 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19943&LangID=E.  
54 Interview with Director Inquiries and Investigation, Colombo, 27 July 2016. 
55 Preliminary observations and recommendations of the Special Rapporteur on torture and other cruel, 
inhuman and degrading treatment or punishment, Mr. Juan E. Mendez, 7 May 2016, 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19943&LangID=E.  
56  Assistance to and Protection of Victims of Crime and Witnesses Act, No 4 of 2015, 
http://documents.gov.lk/files/act/2015/3/04-2015_E.pdf.  
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little progress. It is doubtful how the ‘Victims of Crime and Witnesses Assistance 
Protection Division’58 – the body envisaged under the Act mandated to draw up and 
implement a Victims of Crime and Witness Assistance Programme under the purview of 
the Inspector General of Police – could effectively provide protection to victims and 
witnesses and investigate any threats or reprisals in instances where the threat emanates 
from the State itself. The Act does not establish the Division as an autonomous entity 
independent of the rest of the police force. With no system of vetting in place, there is no 
means of ensuring that officers who have been accused of violations, or have connections 
with those who have, remain out of the system, to ensure programme integrity.  
 
The primary response of the Commission in situations where victims and witnesses 
require protection, is to request the Inspector General of Police (IGP) to take all 
necessary steps to safeguard them.59 This heavy reliance on the police makes it doubtful 
whether victims will come forward especially in a context where trust in the police force 
has waned.60 Therefore, the Commission should push for amendments to strengthen the 
recently passed Victim and Witness Protection Act, and for its speedy implementation. 
 
2.6 Intervening in Court Proceedings 
 
The HRCSL is empowered to intervene in any proceedings relating to the infringement or 
imminent infringement of fundamental rights pending before any court with the 
permission of such court.61 Where a question arises in the course of an investigation 
conducted by the Commission as to the scope or ambit of a fundamental right, the 
Commission is empowered to refer such question to the Supreme Court under Article 125 
of the Constitution.62 In addition, the Supreme Court can also refer matters to the 
HRCSL63 for inquiry and report, where the matter refers to a violation or an imminent 
violation of a human right.64 
 
3. Addressing human rights violations and issues in a comprehensive and 
timely manner  
The appointment of the new Commission brought heightened expectations within civil 
society. At the initial meeting held on 16 November 2015 with civil society 

57 Attygalle R., “Victim and witness protection law finally through”, 28 February 2015, 
http://www.island.lk/index.php?page_cat=article-details&page=article-details&code_title=120448. 
58 Assistance to and Protection of ... op. cit., s. 19.  
59 Interview with Commissioner Ms. Ambika Satkunanathan, Colombo, 27 July 2016. 
60 Camelia Nathaniel, “A Clear indictment on Sri Lanka Police”, Sunday Leader, 24 January 2016 
http://www.thesundayleader.lk/2016/01/24/a-clear-indictment-on-sri-lanka-police/. 
61 S. 11(c), HRCSL Act. 
62 S. 17, HRCSL Act. 
63 S. 11(e), HRCSL Act. 
64 S.12(1), HRCSL Act.  
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representatives, Chairperson Dr. Udagama stated that whereas in the past most of the 
Commission’s resources were utilised for the purposes of investigations and inquiries-just 
one of its mandates-the Commission would also focus on using its oversight powers 
towards advising government on policy matters.  
 
To this effect, the Commission has issued important statements and policy 
recommendations. These include, calling for the abolition of the Death Penalty at a time 
when the government was considering lifting the moratorium on it:65 issuing a letter to 
the Prime Minister on the proposed amendments to the Penal Code on hate speech, which 
is almost similar to Section 2 (1) (h) of the Prevention of Terrorism Act (PTA), that in 
fact restricts free speech;66 framing guidelines based on the Directives on Arrest and 
Detention issued by previous heads of state and binding international human rights law 
standards for officials when making arrests under the PTA;67 submitting proposals for 
Constitutional reforms;68 a statement on the establishment of the Office of Missing 
Persons;69 and most recently, a letter to the Prime Minister raising concerns over a 
proposed amendment to the Code of Criminal Procedure that would restrict the right of 
those arrested or detained to have access to lawyers.70 
 
At the same meeting the Commissioners also put forth their plans for the Transitional 
Justice and reconciliation process, stating that they would seek to use the Commission’s 
oversight powers to ensure that the mechanisms are transparent, participatory, and 
inclusive particularly where victims are concerned and in ensuring that the processes and 
mechanisms are in line with international standards. 
 
 
 
 

65 “Recommendation to Abolish the Death Penalty in Sri Lanka”, 1 January 2016, 
http://hrcsl.lk/english/wp-content/uploads/2016/01/RECOMMENDATION-TO-ABOLISH-THE-DEATH-
PENALTY-IN-SRI-LANKA-E-1.pdf. 
66 “Proposed Amendment to the Penal Code on Hate Speech”, 15 December 2015, 
http://hrcsl.lk/english/wp-content/uploads/2015/12/Proposed_-amendment_to-
_the_Penal_code_on_Hate_Speech.pdf. 
67 “Directives issued by the Human Rights Commission of Sri Lanka on Arrest and Detention  under the 
Prevention of Terrorism (Temporary Provisions) Act No 48 of 1979”, 18 May 2016, 
http://hrcsl.lk/english/wp-content/uploads/2016/05/Directives-on-Arrest-Detention-by-HRCSL-E-.pdf. 
68 “Human Rights Commission of Sri Lanka Proposals for Constitutional Reform – 2016,”, March 2016, 
http://hrcsl.lk/english/wp-content/uploads/2016/06/Proposals-for-Constitutional-Reform-by-HRC-in-
English.pdf. 
69 “Human Rights Commission of Sri Lanka Recommendations to the Government on the Establishment of 
the Office of Missing Persons”, 22 August 2016, http://hrcsl.lk/english/wp-
content/uploads/2016/08/IMG_0011.pdf.  
70 “Proposed Amendment to the Code of Criminal Procedure Act Depriving Suspects of Access to Lawyers 
until their Statements are Recorded”, 21 September 2016, http://hrcsl.lk/english/wp-
content/uploads/2016/09/Letter-to-PM-on-21.09.2016.pdf.  
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3.1 Directives for arrests under the Prevention of Terrorism Act 
 
Despite seven years having passed since the end of the war and amidst calls for its repeal, 
the Prevention of Terrorism (Temporary Provisions) Act No. 48 of 1979 – the draconian 
piece of legislation by which state authorities continue to arrest and detain without trial 
individuals – still remains in force. According to media reports,71 since April 2016 alone 
the government has arrested at least 11 persons under the Act. To date the exact number 
of those held under the PTA are unknown with estimates ranging from between 120 to 
160.72 For instance, pursuant to an incident in Chavakachcheri, Jaffna on 30 March 2016 
a spate of arrests were made and as at 28 June 2016, 24 out of the 28 arrests, were under 
the PTA.73 
 
In this background the Commission issued a set of guidelines to be followed by 
designated officials arresting persons under the PTA to ensure the fundamental rights of 
persons arrested or detained are protected and that they are treated with dignity. The 
directives also reasserts the Commission’s mandate to be promptly informed of all PTA 
arrests and to access any person arrested or detained under the PTA in any place of 
detention at any time. Soon after, President Sirisena issued a five-page directive 
regarding arrests to the Police and the Armed Forces reiterating the HRCSL directives. 
The directive also noted that the President is of “the opinion that it is necessary to issue 
the directions to the Heads of Armed Forces and the Police” to enable the HRCSL “to 
exercise and perform its powers, functions and duties and for the purpose of ensuring the 
fundamental rights of persons”. These are commendable developments as the new 
Commission has prioritised the issue of detainees since it began its first term in late 
2015.74 
 
The Special Rapporteur on Torture in his preliminary observations stated, “I asked for 
specific information on how many persons were prosecuted instead of being rehabilitated, 
how many were convicted, how many acquitted, and how many are still held in arbitrary 
detention under the PTA in remand prisons. I have not yet received these figures. The 
NHRC has also not been able to obtain these statistics to which they should definitely 

71 “Enforce Commission directives on Terror Detainees”, Daily News 13 June 2016 
http://www.dailynews.lk/?q=2016/06/13/local/84489 
72 “Human Rights Watch, “Sri Lanka: Enforce Commission Directives on Terror detainees”, 13 June 2016, 
https://www.hrw.org/news/2016/06/13/sri-lanka-enforce-commission-directives-terror-detainees. 
73 Marisa de Silva, Swasthika Arulingam and Ruki Fernando, "Continuing abuse under PTA: Abductions, 
Arbitrary Arrests, Unlawful Detentions and Torture", Groundviews, 28 June 2016, 
http://groundviews.org/2016/06/28/continuing-abuse-under-pta-abductions-arbitrary-arrests-unlawful-
detentions-and-torture/. 
74 HRCSL Press Release, 27 November 2015, http://hrcsl.lk/english/wp-content/uploads/2015/11/HRCSL-
Press-release-on-27-November-2015.pdf. 

130 
 

                                                           

https://www.hrw.org/news/2016/06/13/sri-lanka-enforce-commission-directives-terror-detainees
http://groundviews.org/2016/06/28/continuing-abuse-under-pta-abductions-arbitrary-arrests-unlawful-detentions-and-torture/
http://groundviews.org/2016/06/28/continuing-abuse-under-pta-abductions-arbitrary-arrests-unlawful-detentions-and-torture/
http://hrcsl.lk/english/wp-content/uploads/2015/11/HRCSL-Press-release-on-27-November-2015.pdf
http://hrcsl.lk/english/wp-content/uploads/2015/11/HRCSL-Press-release-on-27-November-2015.pdf


have access”.75 The Commission, so far as is publicly known, has not explained why this 
information is unavailable to it.  
 
3.2 Anti-Torture Campaign 
 
The HRCSL recently launched an island-wide anti-torture campaign commemorating the 
International Day in Support of Victims of Torture falling on 26 June. The national 
campaign was launched with a public march that was attended by a diverse group, 
including the President, senior government officials, the Armed Forces and the Police. 
Addressing the participants, the Chairperson stated that the complaints regarding torture, 
especially under Police custody, continues to be a challenge, and also stated that the 
Commission has received 413 complaints regarding torture for the year 2015 and 53 
complaints as at June 2016.76 At the meeting with civil society organisations on 17 May 
2016 to discuss the preparation of the shadow report to UN CAT, the Chairperson stated 
that the government did not consult the Commission in the preparation of the state report 
to the CAT committee. She also agreed with the need for a rapid response mechanism in 
place to deal with torture complaints, which at present are dealt with as routine 
complaints.  
 
3.3 Making full use of its mandate and powers 
 
It is important that whilst focusing on promoting human rights through public outreach, 
and advocacy, the Commission should also give equal weight to protecting human rights 
through proactively monitoring, investigating, and reporting on human rights violations, 
as well as effective handling of individual complaints.  
 
According to Mr. Jagath Liyanarachchi,77 Manager, Advocacy and Legal Advice Centre 
(ALAC) of Transparency International Sri Lanka (TISL), it is difficult to obtain 
responses to cases filed by ALAC. For instance ALAC makes complaints on a weekly 
basis, however it have not received any response to cases filed since the beginning of 
2016. Referring to a few of those cases – including a 2015 Complaint (HRC 26/57/15) 
filed against a number of authorities for failing to take legal action against Coca Cola in 
relation to a major oil spill in the Kelani River violating the basic human right of access 

75 Preliminary observations and recommendations of the Special Rapporteur on torture and other cruel, 
inhuman and degrading treatment or  punishment, Mr. Juan E. Mendez on the Official joint visit to Sri 
Lanka – 29 April to 7 May 2016, Colombo, 7 May 2016, 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19943&LangID=E. 
76 “President joins Human Rights Commission's Anti-Torture Campaign”, Daily FT, 2 July 2016, 
http://www.ft.lk/article/552290/President-joins-Human-Rights-Commission-s-Anti-Torture-Campaign. 
77 Interview with Mr. Jagath Liyanarachchi, Colombo, 3 August 2016. 

131 
 

                                                           

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19943&LangID=E
http://www.ft.lk/article/552290/President-joins-Human-Rights-Commission-s-Anti-Torture-Campaign


to safe drinking water of the public78 – Mr. Liyanarachchi stated that although two 
reminders were sent (on 1 September 2015 and 12 February 2016 respectively) no written 
response has been received to date. In its comments on an earlier draft, the HRCSL stated 
that an inquiry was held on 9 Oct 2015 and although reports from relevant authorities 
were called for, the complainants informed the HRCSL they were going to file 
fundamental rights (FR) petitions and also a case in the District Court for compensation. 
Once the jurisdiction of the Supreme Court is invoked in an FR petition, or where there is 
a proceeding on an infringement or imminent infringement of a fundamental right before 
any court, the HRCSL can only intervene with the permission of such Court under 
section11(c) of the Act or where the Supreme Court directs the HRCSL in respect of any 
matter.79 
 
Similarly no response has been received in respect of complaints (HRC 759/16 and HRC 
758/16) filed by the National Fisheries Solidarity Movement on 12 February 2016 in 
relation to inaction by authorities to release land in Panama, despite a Cabinet decision 
dated 12 February 2015 to that effect, and reminders being sent.80 It was also stated that 
whereas under the previous Commission the system was plagued with delays, under the 
new Commission in some cases it has been difficult to receive any response to 
communications sent, be it in the form of complaints or inquiring into status of 
complaints.  
 
To put this in perspective, it is important to take note that according to the Chairperson 
(at the meeting held on 17 May 2016), the Commission receives nearly 10,000 
complaints every year and due to the investigations unit being heavily understaffed81 the 
Commission is not equipped to deal with the caseload. The Chairperson at the same 
meeting also stated that at present there is a backlog of about 6,000 complaints resulting 
in one officer having to deal with as many as 350 cases and that the Commission is in the 
process of recruiting 03 officers to clear the backlog. Training is being carried out at 
present for national and regional level staff in respect of more effective complaints 
handling. Where the complaint does not fall into the HRCSL mandate, the relevant 
officers are required to direct complainants to the relevant institutions such as the 
National Police Commission, the National Child Protection Authority; and officials from 

78 “Environmental group to take legal action against Coca Cola company”, Asian Mirror, 21 September 
2015, http://www.asianmirror.lk/news/item/11716-environmental-group-to-take-legal-action-against-coca-
cola-company. 
79 S. 11(e), HRCSL Act. 
80 Interview with Mr. Jagath Liyanarachchi, Colombo, 3 August 2016. 
81 In an interview with the HRCSL Director, Inquiries and Investigations Division in Colombo on 27 July 
2016, LST was informed that the division is heavily understaffed with only around 18 Staff 
(Director/Lawyer, 5 Legal Assistants and 12 Investigations Assistants). 
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these institutions are present at HRCSL trainings to brief staff on the mandates of their 
respective institutions.82 
 
The number of cases and the range of complaints the Commission receives, including 
complaints that do not fall under its purview, demonstrate the extent of expectation the 
public has in the Commission in terms of seeking redress. So whilst it seeks to use its 
advisory powers in relation to providing policy recommendations and propose legislative 
amendments, it must also strengthen its ability and use of its limited resources to improve 
its complaints hotline, inquiry and investigation mechanism, as well as follow-up and 
compliance. A balance needs to be struck towards managing public expectations whilst 
functioning as the national institution ensuring adherence to international and national 
human rights law. It cannot be reiterated enough that the two must go hand in hand and 
one cannot be prioritised over the other. 
 
3 Thematic Issues 
 
3.1 Human Rights Defenders and Women Human Rights Defenders  
 
The regime change following the Presidential elections of January 2015 brought about a 
welcome improvement in the context for HRDs and WHRDs. The witch-hunt against 
W/HRDs under the previous regime is no longer the normal practice. There are relatively 
fewer restrictions on freedoms of expression, assembly, and association. This period has 
also seen significant breakthrough in relation to high profile cases of human rights 
violations: for instance arrests have been made with regard to the disappearance of 
journalist Prageeth Eknaligoda83 and the killing of editor Lasantha Wickrematunga.84 
 
However, these improvements aside, there are still complaints that there is surveillance 
by the Military, especially in the North and the East.85 Moreover, the NGO circular 
(MOD/NGO/mon/4 dated 01 July 2014) issued by the National Secretariat for NGOs 
directing all the NGOs registered with the Secretariat to “act within their mandate” under 
the previous administration has yet to be revoked. The placing of arbitrary restrictions on 
the mandate of such organisations, especially in relation to boosting the freedom of the 
press, can be seen as unfairly and illegally restricting the constitutional freedoms of such 
organisations. At a meeting held at the Human Rights Commission of Sri Lanka on 29 

82 Interview with Commissioner Ms. Ambika Satkunanathan, Colombo, 27 July 2016. 
83 “Eknaligoda’s disappearance: Four more arrests imminent”, Sunday Observer, 7 February 2016, 
http://www.sundayobserver.lk/2016/02/07/new05.asp.  
84 Vimukthi Yapa, “And then they Came for him”, Sunday Leader, 5 August 2016, 
http://www.thesundayleader.lk/2016/07/31/and-then-they-came-for-him/. 
85 “Voices of Civil Society: Democracy, Human Rights and Justice”, Sri Lanka Briefing Notes, Issue No 
11, 10 June 2016, http://srilankabrief.org/wp-content/uploads/2016/06/Briefing-Note-Sri-Lanka-No-11-
HRC32.pdf. 
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January 2015 the Additional Secretary to the Prime Minister’s office had given a verbal 
assurance to several civil society representatives present that there would not be any 
restrictions placed on NGOs to conduct their workshops and activities.86 However, such 
verbal assertions are insufficient for NGOs and Civil Society Organisations to work 
closely with the authorities. It does not appear that the current Commission has taken any 
follow-up measures to get the authorities to revoke the offending circular. 
 
Within the Commission there is no separate or special mechanism for the protection of 
HRDs. There is no designated help desk or focal point to deal with issues faced by HRDs. 
Commenting on an earlier draft, the Commission has observed that it has taken numerous 
measures and interventions particularly in relation to surveillance and harassment and 
noted the increasing engagement with civil society groups. However, at the time of 
writing, we are unaware of measures by the Commission with specific regard to the issue 
of protection of HRDs be it through proposing protective legislation or directives etc. The 
fate of the draft guidelines developed under the previous Commission, which had been 
the subject of a process of consultation at national and regional level, is not clear.  
 
Case Study 1: Sudesh Nandimal de Silva, the Convener of the Committee to Protect 
Rights of Prisoners and a key witness to the Welikada prison riots in 2012,87 has been 
receiving death threats for seeking justice for the inmates extra-judicially murdered by 
security personnel who were deployed at the scene. Although on 20 January 2015 
Nandimal had lodged a complaint with the HRCSL (HRC/173/15), the investigation was 
apparently placed “on hold” on the request of the Commissioner-General of Prisons, until 
the Committee of Inquiry into the Prison Incident 2012 came up with its report.88 To date 
the case is pending. Even though Nandimal has received a number of death threats since 
2012, it appears that the HRCSL has not used its powers to take or demand proactive 
measures to ensure his safety.89 In its comments on an earlier draft, the Commission 
noted that the inquiry has been revived on the initiative of the Chairperson. 
 
Case Study 2: In January 2015, the severed heads of dogs were left outside the homes of 
two well-known human rights activists, Brito Fernando and Prasanga Fernando.90 They 
had subsequently received death threats from unknown persons in connection with their 

86 Waruni Karunarathne, “No restrictions on NGOs”, Sunday Leader, 1 February 2015, 
http://www.thesundayleader.lk/2015/02/01/no-restrictions-on-ngos/. 
87 Kithsiri Wijesinghe, “Sri Lanka: Prisoners’ Activist under Death Threat”, Journalists for Democracy in 
Sri Lanka, 11 February 2016, http://www.jdslanka.org/index.php/news-features/human-rights/590-sri-
lanka-prisoners-rights-activist-under-death-threat. 
88 “Impunity for killing 27 inmates of the Welikada prison, Colombo in November 2012”, Colombo 
Telegraph, 20 June 2016, https://www.colombotelegraph.com/wp-content/uploads/2016/08/Welikada-
Prison-massacre-report-final-20June2016.pdf.  
89 Para. 3 (a-g), Paris Principles relating to the Status of National Institutions. 
90 ChathushikaWijeyesinghe, “Severed heads of dogs sent to two human rights activists”, Daily Mirror, 5 
January 2016, http://www.dailymirror.lk/60409/of-dogs-sent-to-two-human-rights-activists. 
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election-related work. Prasanga Fernando was told the two should “make your funeral 
arrangements at home”.91 The duo had not made a complaint to the HRCSL, although 
complaints were made to the police. These are clear incidents where the Commission 
should have intervened through the issuance of a public statement denouncing these acts 
whilst urging the government to put in place specific mechanisms for the protection of 
HRDs. The Commission has noted in relation to this incident, that it can make its 
inquiries upon receipt of a complaint alleging police inaction.  
 
Case Study 3: 21st March 2016 marked two years since restrictions were imposed on the 
freedom of expression and movement of prominent human rights defender Mr. Ruki 
Fernando by the Colombo magistrate based on the request of the Terrorist Investigation 
Department (TID). He was denied access to his lawyer despite repeated requests to the 
TID at the point of arrest, and later at the TID office in Colombo. The request he made at 
the time to the previous Commission in 2014, seeking access to a lawyer while he was 
detained at the TID in Colombo did not yield any results92 and neither did the complaint 
(HRC/1254/14) filed by lawyers regarding the denial of access.93 
 
There is no public evidence to suggest that the previous Commission had taken any 
action regarding the complaint (HRC/1255/14) filed by Mr. Fernando’s parents regarding 
his arbitrary arrest and detention. It also does not appear that the previous Commission 
made any recommendations to the TID or other relevant authorities, including the 
Inspector General of Police (IGP), regarding Mr. Fernando’s arrest. If the authorities had 
ignored the recommendations given by the Commission, the then Commission should 
have taken up this matter with the then President, under whose authority it was appointed.  
 
It is important that the present Commission takes steps in such cases, both to address 
previous shortcomings and to set new standards of response that would also enjoy the 
support of the human rights community, national and international. In its response to this 
point, the current Commission stated that the it has made numerous interventions in the 
past 12 months regarding arrests and detention under the PTA, which includes not only 
the directives but also frequent monitoring visits, enabling family contact, and addressing 
other issues impacting on the rights of detainees and their families. A better assessment 
of such practices under the current Commission demands more detailed information 
which is currently unavailable. 

91 “Sri Lanka: first severed dogs heads now death threats for opposition ahead of tomorrow’s elections”, 
Amnesty International, 7 January 2015, https://www.amnesty.org.uk/press-releases/sri-lanka-first-severed-
dogs-heads-now-death-threats-opposition-ahead-tomorrows. 
92 “Statement condemning arbitrary arrest and detention of human rights defenders Fr. Praveen Mahesan 
and Ruki Fernando, victims and their families”, http://www.ft.lk/article/270990/Statement-condemning-
arbitrary-arrest-and-detention-of-human-rights-defenders--Ruki-Fernando--Fr.-Praveen-Mahesan--victims-
and-their-families, Daily FT, 22 March 2014. 
93 Ibid. 
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While complaints are made to the Commission regarding threats and hindrances faced by 
HRDs, it does not appear that the Commission has a distinct mechanism to proactively 
provide redress. Given the many constraints of capacity faced by the Commission, it is 
important the Commission explore other options such as issuing statements denouncing 
threats and harassment of HRDs, publicising its intent and steps taken in support of 
HRDs, publicising non-compliance with directions and orders in relation to cases 
involving HRDs, as well as sharing them with relevant UN mechanisms. As of now, the 
Commission is yet to take any specific actions or measures with respect to addressing 
issues faced by HRDs.  
 
3.2 Transitional Justice 
 
The Government of Sri Lanka (GoSL) announced a four-pillar reconciliation mechanism 
in September 2015: namely the Office of Missing Persons; the Truth, Justice, 
Reconciliation and Non-Recurrence Commission; the Judicial Mechanism with a Special 
Counsel; and the Office of Reparations.94 The government has created a number of 
institutions,95 as well as two Ministries,96 all of whom are working with no coordination 
with each other. The Consultation Task Force97 assisted by fifteen Zonal Task Forces 
(ZTFs),98 is currently conducting district-wide consultations on the design of the 
aforementioned bodies and will submit a report that reflects the full range of public views 
expressed. 
 
As an institution that serves as a relay mechanism between international human rights 
norms and the State, the HRCSL must strengthen its advisory role to the government in 
designing the proposed TJ mechanisms. The approach of the HRCSL is to position itself 
as a monitoring body. Indeed the Commission also informed that it did not make a 
submission to the Consultation Task Force on Reconciliation. In this relation, we 
advocate the position reiterated by the UN Office of the High Commissioner for Human 
Rights that:  

“NHRIs  are  well  placed  to  contribute  to  transitional  justice  processes  
through information  gathering,  documenting  and  archiving  human  rights  

94 Statement by Foreign Minister Mangala Samaraweera at the General Debate of the 30th Session of the 
UN Human Rights Council, 14 September 2015, http://www.mfa.gov.lk/index.php/en/media/media-
releases/6178-slfm-hrc30. 
95 The Office for National Unity and Reconciliation (under the President), Secretariat for Coordinating 
Reconciliation Mechanisms (under the Prime Minister’s office), Prime Ministers Action Committee, and 
the Consultation Task Force (CTF) for Reconciliation (under the Foreign Minister). 
96 The Ministry of National Co-existence and Official Languages, and the Ministry for National Integration 
& Reconciliation. 
97 See Secretariat for Coordinating Reconciliation Mechanisms, http://www.scrm.gov.lk/#!about/cee5. 
98 The ZTF comprises civil society representatives from the relevant districts or provinces. 
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abuses,  conducting  investigations,  monitoring  and  reporting,  cooperating  with  
national,  regional,  hybrid  or  international    judicial  mechanisms,  providing  
assistance  to  victims,  ensuring  respect  for  international  standards,  advising  
on  legislative  and  institutional  reforms,  and  conducting  education  and  
training  on  human  rights  and  national  reform  efforts”99 
 

We urge the Commission therefore to reconsider its domestic mandate, to extend to the 
wider roles advocated by the OHCHR. However the efficacy of such a role is also subject 
to a positive engagement from the State. In this regard the Commission’s concern over 
the continued failure of the State to share draft legislation so the Commission can 
comment on it, is significant. This applies not only in relation to TJ, but across the full 
spectrum of the Commission’s mandate.  
 
In principle, it is important the Commission develops an expansive understanding of its 
monitoring role including in terms of following up on the outcomes and 
recommendations of TJ mechanisms and processes. Being uniquely placed as a bridge 
between state and civil society, the HRCSL can facilitate dialogue and cooperation in 
these processes. Though the Consultation Task Force and ZTFs are conducting several 
consultations with various groups, the public lack the knowledge and awareness of the 
proposed TJ bodies, and the role of the aforementioned Task Forces. 
 
According to rights activist Brito Fernando, although several discussions on TJ have been 
held in Colombo, it hasn’t reached society at large.100 The Commission, under Section 
10(f) of the HRCSL Act, can play an important role in advancing public participation in 
the TJ process by conducting broader and extended information-sharing initiatives in 
order to create awareness. 
 
Even though several civil society organisations especially from the North and East have 
raised concerns over the lack of communication and consultation between civil society 
organisations in different regions, it is undeniable that there is a significant level of 
representation of the civil society in TJ initiatives. It is reported that there are more than 
sixty (60) representatives from civil society in the CTF.101 The heavy involvement of 
civil society in state-sponsored initiatives has also created a vacuum in monitoring state 
responsibility. The Commission, as an independent body, has a critical role of acting as a 
watchdog to ensure that the GoSL fulfils its obligations to the people and the 

99 UN Office of the High Commissioner for Human Rights, Guidance Note on National Human Rights 
Institutions and Transitional Justice, 27 September 2008, page 4, para 4,  
http://nhri.ohchr.org/EN/Themes/Portuguese/DocumentsPage/NHRIs_Guidance%20Note%20TJ_Oct%200
8.pdf.  
100 Sri Lanka Briefing Notes, Issue 11, 10  June 2016, p. 17, http://srilankabrief.org/wp-
content/uploads/2014/07/Briefing-Note-Sri-Lanka-No-11-HRC32.pdf.  
101 Ibid., pp. 17 & 18.  
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international community. In light of the above, the Commission is urged to take a more 
proactive and public role with respect to the TJ process. 
 
4 Conclusion 
  
The present Commissioners were appointed in October 2015. The new Commission is in 
the process of significantly overhauling aspects of its work in response to many 
challenges from years of under-investment in capacities and other institutional 
constraints. Intensive staff training is being carried out both at the national as well as 
regional levels.  
 
Among the challenges the Commission faces is that of responsiveness with respect to 
processes of investigation and inquiries that remains low.102 For instance, Mr. 
Liyanarachchi of TiSL noted that he is yet to receive acknowledgment from the HRCSL 
for complaints filed in 2015. He observed that it is comparatively easier for him to 
follow-up on complaints, given his long relationship with HRCSL staff members 
(including as a previous employee of the Commission), in contrast to most others. This 
issue of delay and non-communication was reiterated by another human rights defender 
Mr. Prasanga Fernando from Right to Life.103 This clearly shows that an effective 
structure should be put in place for complaints-handling.  
 
The lack of enforceability of its recommendations is a major barrier and the Commission 
needs to find proactive ways of addressing this problem. It needs to put in place a 
mechanism to monitor the status of implementation of its recommendations. Planning 
follow-up activities, and advocating for the implementation of the inquiry 
recommendations, is vital for national human rights institutions (NHRIs) to fulfil their 
mandates.104 While a survey of existing practice across NHRIs is beyond the scope of 
this report, this is an area where the HRCSL could link with other NHRIs and indeed 
civil society organisations to find innovative means of overcoming existing constraints. 
 
The hotline is also a cause for concern as well as the fact that there is no rapid response 
mechanism to deal with incidents like torture or emergency situations. There is also the 
need to have a mechanism in place to protect or provide safety to victims and witnesses, 
if the need arises. Sometimes although investigations are carried out, reports are not made 
available in the public domain, including because of the time that goes into getting the 

102 INFORM, “Human Rights in Sri Lanka: One year after Parliamentary elections” 18 August 2016 
http://www.slguardian.org/2016/08/human-rights-in-sri-lanka-year-after-parliamentary-elections/ 
103 Interview with Mr. Prasanga Fernando, Colombo, 4 August 2016. 
104 UNDP-OHCHR Toolkit for collaboration with National Human Rights Institutions, December 2010, p. 
33, http://www.ohchr.org/Documents/Countries/NHRI/1950-UNDP-UHCHR-Toolkit-LR.pdf. 
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reports translated into all three languages (Sinhala, Tamil and English) commonly used in 
Sri Lanka.  
 
It appears that some of the Commissioners engage in, or take on, tasks assigned to staff 
owing to issues of capacities and confidence. While their commitment is to be applauded, 
it is crucial that issues on this front are addressed soon in order to ensure an appropriate 
balance of responsibilities. While one of the HRDs interviewed claimed that this meant 
communications were being channelled through Commissioners, the Commission (in its 
own comments) noted that anyone is free to lodge a complaint with the Commission 
through the respective division but also stressed that Commissioners are often 
approached directly by HRDs and civil society organisations with requests for 
intervention and action. 
 
Most of the HRDs and civil society actors interviewed by LST noted that they had faith 
in the new Commission to deliver. However, given the demands on, and expectations of, 
the new Commissioners, the HRCSL’s institutional limitations and other systemic 
weaknesses, this trust may also erode, especially given the possibility of its 
marginalisation in the context of the transitional justice process. This is a critical moment 
in Sri Lanka, and the Commission has to carve out a role for itself within the transitional 
justice process. For instance, at the briefing on the Office of Missing Persons for activists 
held on 9 May 2016 organised by the Ministry of Foreign Affairs, the Minister when 
answering a question on the issue of GoSL’s engagement with the HRCSL in the 
proposed transitional justice process, spoke in vague terms indicating that no strategy is 
in place to involve the Commission.  
 
At its first meeting (on 16 November 2015) with civil society organisations and 
individuals, the Chairperson of the HRCSL Dr. Udagama stated that the new Commission 
will use its oversight powers to ensure that the proposed mechanisms are transparent, 
participatory, and inclusive particularly where victims are concerned and in ensuring that 
the processes and mechanisms are in line with international standards. This is crucial 
given the seeming lack of coordination amongst the various mechanisms of the state 
involved in TJ. For the HRCSL to effectively perform its monitoring role, the nuts and 
bolts of precisely how it would proceed vis-a-vis the different TJ mechanism needs to be 
made explicit.  
 
4.1 Recommendations to the Government of Sri Lanka 
 

4.1.1. Provide adequate resources to the Commission; 
4.1.2. Implement its recommendations, including consequential penalties for 

officers who fail to comply; 
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4.1.3. Facilitate missions and investigations by the HRCSL by providing timely 
information, reports and support personnel, and remove any existing de 
facto barriers to accessing institutions or information; 

4.1.4. Recognise the role of the HRCSL with regard to judicial and non-judicial 
mechanisms; 

4.1.5. Consider how the HRCSL can contribute to the proposed transitional 
justice mechanism; 

4.1.6. Entrust a ministry or an office under the aegis of the President or Prime 
Minister to liaise with the HRCSL, and enhance integration and 
coordination between the Commission and  the government for e.g. 
through sharing draft legislation with the Commission. 

 
4.2 Recommendations to the Parliament of Sri Lanka 

4.2.1. Undertake constitutional reforms to re-establish and recognise the HRCSL 
as a Constitutional body; 

4.2.2. Amend the enabling laws of the HRCSL to enable or include the 
following: 
4.2.2.1. Make use of summary proceedings before the Magistrate and 

High Court for failure by state authorities to implement its 
recommendations, including a substantial penalty for non-
compliance and for contempt; 

4.2.2.2. Permit the HRCSL to move the High Court in contempt 
proceedings against any  person who fails to implement a 
recommendation or directive of the HRCSL;  

4.2.2.3. Expand the HRCSL’s jurisdiction to include economic, social 
and cultural rights  and go beyond the fundamental rights 
jurisdiction set out in the statute as per the  Constitution. 

4.2.3. Actively engage with the HRCSL, and encourage the Commission to file 
reports in Parliament, and discuss and debate such reports, including its 
Annual Report; 

4.2.4. Ratify human rights instruments and treaties, including the Optional 
Protocol to the Convention Against Torture, Second Optional Protocol to 
the International Covenant on Civil and Political Rights (abolition of the 
death penalty), the Rome Statute of the International Criminal Court, and 
the ILO Convention on Migrant Employment, and domesticate these 
instruments; 

4.2.5. Recognise the role of the HRCSL with regard to judicial and non-judicial 
mechanisms, and consider how the HRCSL can contribute to the proposed 
transitional justice mechanism. 
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4.3 Recommendations to the Human Rights Commission of Sri Lanka 
 

4.3.1. Strengthen review of existing legislation or administrative provisions for 
compliance with human rights standards, as well as their effectiveness in 
enhancing access to justice;  

4.3.2. Recommend and advocate for new legislation where necessary to enhance 
the protection of human rights, in particular in relation to domesticating 
international  treaties ratified by Sri Lanka;  

4.3.3. Establish a special unit to respond to grave human rights violations and to 
protect vulnerable groups including Human Rights Defenders (HRD) and 
journalists;  

4.3.4. Operate an uninterrupted 24x7 hotline in all three languages; 
4.3.5. Respond promptly and efficiently with action, statements and reports on 

human rights  violations by the state or its actors, including transnational 
corporations and set up a rapid response team/unit to attend to such 
violations; 

4.3.6. Finalise the guidelines for the protection of HRDs, and encourage the 
GoSL to adopt them; 

4.3.7. Strengthen and expand intensive training programmes for Investigations 
Officers and Legal Officers recently initiated; 

4.3.8. Develop an effective and inclusive follow-up mechanism to systematically 
monitor the implementation of recommendations made by the 
Commission;  

4.3.9. Actively engage with the Executive and Legislative branches. 
 

*** 
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