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GLOSSARY OF
ABBREVIATIONS

AFSPA		

Armed Forces Special Provisions Act, 1958

AFSPA J&K

Armed Forces (Jammu and Kashmir) Special Provisions Act, 1990

CBI

Central Bureau of Investigation

CEDAW

Convention on the Elimination of all forms of Discrimination
Against Women

CPI (Maoist)

Communist Party of India (Maoist)

CrPC		

Code of Criminal Procedure, 1973

FCRA

Foreign Contribution (Regulation) Act, 2010

FIR

First Information Report

ICCPR

International Covenant on Civil and Political Rights

INGO

International Non-governmental organisation

IPC		

Indian Penal Code, 1860

NCW

National Commission on Women

NGO

Non-governmental organisation

NHRC

National Human Rights Commission

UAPA

Unlawful Activities (Prevention) Act, 1967

UP

Uttar Pradesh
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ABSTRACT
India has a culture of impunity that has worsened since 2014, when the Hindu
right-wing government came to power. During this regime, India witnessed the
rise of authoritarianism and the subsequent weakening of democratic and
public institutions. In addition to this, there has been a notable rise in hate
crimes and mob violence against minorities, whereby State complicity in these
hate pogroms is noted.
Whilst the laws of the country largely comply with international standards,
India has some draconian laws that authorize preventive detention and allow
for the detention of persons for extended periods of time. In conflict areas, the
Armed Forces are provided with special powers and immunity from prosecution.
The very existence of these laws, among others, contribute to de jure and
de facto impunity in India.
It is worth noting that India has general laws and institutions that are capable of
ending impunity, however, due to inconsistent enforcement of laws and weakened
institutions, accountability is not the norm but rather, the exception. Persecution of
persons and civil society organisations critiquing the State or seeking accountability
is not uncommon. This paper delves into the context, causes and forms of impunity
in India and proposes recommendations that could serve to end impunity.
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India is the world’s largest democracy. The Constitution of India 1950 guarantees
fundamental human rights to its people, including those related to civil; political;
economic; social and cultural rights. Enforcement of human rights is supported by
institutions such as the judiciary and a number of national and regional human
rights bodies. Indian courts, particularly the Supreme Court and the High Courts,
have played an important role in enlarging the scope of rights and enforcing them.
For example, the right to life in Article 21 of the Constitution has been interpreted
to mean the right to life with dignity, and includes the right to: livelihood; legal aid;
privacy; a clean environment etc.
India is a signatory to a number of international human rights instruments including:
the International Covenant on Civil and Political Rights, the International Covenant
on Economic, Social and Cultural Rights and the Convention on Elimination of All
forms of Discrimination Against Women. Additionally, India signed the Convention
against Torture in 1997 and has regularly expressed its commitment to ratify the
Convention but has failed to do so. Consequently, India is one of the five countries
including Sudan, Brunei, Haiti, Palau that has not ratified the Convention.
India has several human rights institutions at the national and state levels including
the National and State Human Rights Commissions, the National and State
Commissions for Women, the National and State Commission for Protection of
Child Rights, and the National Commission for Minorities etc. In addition to the
aforementioned, human rights institutions monitoring the areas of disability;
backward classes; scheduled castes; and scheduled tribes have been constituted
and are operational.
While India is a signatory to a number of international human rights instruments
and has enacted domestic laws guaranteeing human rights, violations of human
rights and the law are often met with impunity. This is due in part to laws that enable
impunity. As for example, the Armed Forces Special Powers Act includes provisions
which provide sanctions for prosecution of public officials. The non-ratification of
the Convention Against Torture and the inadequate attempts to enact domestic
law against torture as well as structural lapses due to law enforcement agencies
who fail to take action against perpetrators in light of caste and gender are held
responsible for growing impunity in India.
This research paper aims to shed light on practices and laws that enable impunity
in India. Impunity, for the purposes of this paper, is taken to mean the complete
absence of accountability,1 or a situation where accountability is not the norm and
is hard to achieve. Instances where the State does not respond swiftly as a matter
of course, but swings into action only because of pressure from civil society or the
media may also be considered an example of impunity; more specifically, selective
prosecution or actions by the State can be taken as a clear symptom of impunity.
1
“Impunity means the impossibility, de jure or de facto, of bringing the perpetrators of violations to
account - whether in criminal, civil, administrative or disciplinary proceedings - since they are not subject to any
inquiry that might lead to their being accused, arrested, tried and, if found guilty, sentenced to appropriate penalties, and to making reparations to their victims.” See United Nations Commission on Human Rights, Sixty-first
session. Report of the independent expert to update the Set of Principles to combat impunity, Diane Orentlicher., 2005 https://digitallibrary.un.org/record/543366?ln=en
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India is a large and diverse country with significant variations in its socio - economic
and political aspects. For example, Kashmir and the North-Eastern States have
active insurgency movements whereby the Indian government uses repressive
laws in these conflict regions more than in other states. However, the government
still uses draconian anti-terrorism laws outside of non-conflict areas and abuses its
police powers via the application of ordinary criminal laws. Therefore, concerns of
State excesses are not confined to conflict regions alone.
Impunity exists in various forms in different parts of the country, this paper focuses
on the following issues in order to facilitate brevity and a focused study:
•

Legal impunity granted to the armed forces to operate counter-insurgency
measures and maintain public order in conflict areas under the application
of the Armed Forces Special Powers Act in the North-East and in Kashmir

•

Impunity in State excesses whilst operating anti-terrorism measures, and
how legislations such as the Unlawful Activities (Prevention) Act facilitate
State repression of its people

•

Impunity for extrajudicial executions ,which are carried out by the police

•

Impunity for sexual violence

The paper aims to provide an overall picture of the current situation in India,
the research focused primarily on data from 2014 onwards, when the Bharatiya
Janata Party won the general elections by a large margin, therefore forming the
Central government. The study is based mainly on the judgments of relevant
courts, cursory review of India’s laws and records at international organisations,
and reviews of the reports obtained from different NGOs and INGOs on India’s
track record on impunity and its enforcement of human rights. Some news articles
reporting instances of violations of human rights and impunity were also used as
the sources to cross-verify and triangulate the information.  
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3.1 Political context
Indian polity is varied and has several political parties at the regional and national
levels. At the national level, political alliances led by the Bharatiya Janata Party
and the Indian National Congress are the primary players. The National Democratic
Alliance, led by the Bharatiya Janata Party is a right-wing coalition, whereas the
United Progressive Alliance led by the Indian National Congress is perceived to
be central-left leaning. Historically, the Indian National Congress and the United
Progressive Alliance enjoyed prominence. In the past decade, the National
Democratic Alliance and the Bharatiya Janata Party have gained immense popularity
and a mass following. As a result, they emerged victorious in the general elections
of 2014 and 2019 and formed the Central government. They have also won several
state elections and currently head 18 out of 28 state governments.
Since 2014 when the current government led by Prime Minister Narendra Modi
assumed office at the Centre, there has been marked ascendance of attacks
against human rights defenders and minorities, and an erosion of independent
institutions. Critics within and outside India have remarked that the overall human
rights situation in the country has declined significantly. Several groups, activists
and political leaders have labelled post-2014 India as a state of ‘undeclared
emergency.’2
The State has been complicit in majoritarian communal violence where minorities
have been victimised. There has also been a surge of mob lynching in the name of
cow vigilantism, where mobs attack persons (mostly belonging to Muslim or Dalit
communities) over rumours that they illegally smuggled cows, or sold or bought
or killed cows for beef.3 Laws prohibiting cow slaughter and the sale of beef have
been enacted in several parts of the country after the BJP came to power in 2014.
These laws have emboldened fringe Hindutva groups to commit violence as cow
vigilantes.4 A report from the Human Rights Watch notes that at least 44 persons
were killed in cow-related mob lynching from May 2015 to December 2018.5 The
report also finds that members of the ruling BJP used communal rhetoric to incite
violent campaigns against beef consumption, and defended the violence and its
perpetrators. The police stalled investigation into these crimes and was sometimes
complicit in covering them up and in filing complaints against the victims’ family
members.6 As may be expected, only a few cases have ended in conviction of
2
“‘Undeclared Emergency’: Media Bodies Condemn Sedition Charges Against Journalists,” The Economic Times, accessed 7 October 2021, https://economictimes.indiatimes.com/news/politics-and-nation/undeclared-emergency-media-bodies-condemn-sedition-charges-against-journalists/articleshow/80604926.cms.
3
Human Rights Watch. “India: ‘Cow Protection’ Spurs Vigilante Violence,” accessed 1 November 2021
https://www.hrw.org/news/2017/04/27/india-cow-protection-spurs-vigilante-violence.
4
Radha Sarkar and Amar Sarkar, “Sacred Slaughter: An Analysis of Historical, Communal, and Constitutional Aspects of Beef Bans in India,” Politics, Religion & Ideology 17, no. 4 (2016): pp. 329-351, https://doi.org/1
0.1080/21567689.2016.1259108.
5
Human Rights Watch, “Violent Cow Protection in India: Vigilante groups attack minorities”, accessed
1 November 2021 https://www.hrw.org/report/2019/02/18/violent-cow-protection-india/vigilante-groups-attack-minorities.
6
Ibid.
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the accused.7 Hindutva mobs thus enjoy impunity under the current political
administration.

3.2 International Rankings
In its most recent report, India was downgraded to an ‘electoral autocracy’ by
the Swedish V-Dem Institute.8 Furthermore, in its annual report, Freedom House
downgraded India from a ‘free democracy’ to a ‘partly free democracy’ in light
of a ‘multiyear pattern in which the Hindu nationalist government and its allies
have presided over rising violence and discriminatory policies affecting the Muslim
population and pursued a crackdown on expressions of dissent by the media,
academics, civil society groups, and protesters.’9 Similarly, the Democracy Index
published by the Economist Intelligence Unit of the United Kingdom has classified
India as a ‘flawed democracy.’ This downgrading is attributable to ‘democratic
backsliding by the authorities and crackdowns on civil liberties,’ the handling of the
COVID-19 pandemic, and the undermining of secularism of the country through
introduction of the Citizenship Amendment Act, which introduces ‘a religious
element to the conceptualization of Indian citizenship.’10
Additionally, Reporters Sans Frontiers placed India at the 142nd rank in its 2021
World Press Freedom Index of 180 countries.11 It noted that the government’s
attempts to: portray critical views as ‘anti-national’ and persecute oppositional
voices through criminal prosecution using sedition laws, as well as anti-terror laws
and attacks against journalists makes India one of the most dangerous countries
in the world for journalists. This is further evidenced by a UNESCO report which
highlighted that 22 journalists have been killed since 2014, and that none of the
cases have been resolved.12 Furthermore, the Global Impunity Index released by
the Committee to Protect Journalists (CPJ) rates India as having the 14th ‘worst
record of prosecuting killers of journalists.’

7
Sanya Dhingra, “How India managed to punish cow vigilantes for the first time in a beef lynching
case”, The Print, 23 March 2018 https://theprint.in/india/governance/india-punish-cow-vigilantes-beef-lynching-case/44047/ .
8
Autocratization Turns Viral - Democracy Report 2021, V-Dem Institute 2021, accessed 1 November
2021 https://www.v-dem.net/files/25/DR%202021.pdf.
9
Freedom House “India: Freedom in the World 2021 Country Report,” accessed 7 October 2021,
https://freedomhouse.org/country/india/freedom-world/2021.
10
Economist Intelligence Unit .“Democracy Index 2020,”, accessed 7 October 2021, https://www.eiu.
com/n/campaigns/democracy-index-2020/.
11
Reporters without Borders .“India : Modi Tightens His Grip on the Media,” accessed 7 October 2021,
https://rsf.org/en/india.
12
Gyan Pathak, “Impunity to Killers of Journalists in India in UNESCO Report: 22 Dead since 2014 and
No Case Resolved,” accessed 1 November 2021 https://www.theleaflet.in/impunity-to-killers-of-journalists-inindia-in-unesco-report-22-dead-since-2014-and-no-case-resolved/.
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4.1 Forms of impunity

Extra judicial executions:

India has a long, chequered history of extrajudicial executions. Police routinely use extrajudicial executions as an alternative to using the
due process of law to investigate, prosecute and
punish perpetrators of crimes in what has become
known as ‘encounters’. Extra-judicial executions
enjoy popular support due to the perception that
it achieves ‘instant justice’ and that most victims
of extra-judicial executions are criminals who may
otherwise go unpunished. As journalist Praveen
Swami notes ‘For decades, extrajudicial executions
have formed the bedrock of Indian criminal justice,
a response to public frustration over the state’s
inability to enforce order.’16 It is pertinent to note
that extra-judicial executions were not only used
in conflict-ridden States such as Kashmir or the
North-East but in other States which generally
have a stable law and order context. Successive
governments across all States have used encounter
killings for several decades and continue to do so.

Some of the forms in which impunity exists in
India are due to low conviction rates, delay in
prosecution and judicial proceedings, extra judicial
executions and arbitrary arrests and long periods
of detention.  

Low conviction rates:

Conviction rates, particularly in crimes against
women and terror cases, are very low. The rate
of conviction in sexual violence cases is around
18.9%13; whereas conviction under the Unlawful
Activities (Prevention) Act, which is one of the
primary anti-terror legislations in India is less
than 2%.14 The cause for such low conviction
rates are varied and complex and range from:
shoddy investigation by the police or other
investigative authorities; and insufficient usage of
scientific methods of investigation and forensics;
to protracted proceedings where witnesses turn
hostile during trial; insufficient witness protection
laws and policies; and delays in judicial proceedings.

Case study: 2019 Hyderabad
On 27 November 2019, a young woman veterinarian
was raped around midnight. She was moved
to another location and set on fire. The police
arrested four men (i.e. two lorry drivers and two
lorry cleaners) two days after the incident, as they
were suspected to have gang raped and murdered
the victim. All four men were subsequently killed
in an ‘encounter’. The police claimed the accused
attacked them when they were taken to recover
the victim’s mobile phone and reconstruct the
crime scene, and that two of the accused snatched
weapons from policemen and opened fire. The
police further claims that all four suspects were
killed after police opened fire in self-defence.

Delay in prosecution and judicial proceedings:

The justice administration system (in both criminal
and civil proceedings) is slow and ridden with
backlogs. Cases, even high-profile ones monitored
closely by media and civil society, are delayed due
to inefficiencies in the system. Coupled with low
conviction rates, law enforcement authorities view
judicial proceedings as inefficient and cumbersome.
They seek to circumvent the due process of law and
achieve ‘instant’ or ‘vigilante justice’ by resorting
to extrajudicial executions, arbitrary arrests and
detention, and the use of pre-trial or preventive
detention in lieu of conviction and punishment.15

The killing of the suspects was celebrated by a
large number of the public17 and the police were
hailed over this incident. These incidents may
be witnessed as a reflection people’s declining
faith in the judicial system and their frustration in
prolonged trials and low conviction rates.18 In light
of the concerns that the encounter was staged, a
judicial panel was set up on 12 December 2019

13
Arun Bothra, “Why Is Our Conviction Rate so Low?,” The
New Indian Express, 21 February 21, 2019, https://www.newindianexpress.com/opinions/2019/feb/21/why-is-our-conviction-rate-solow-1941680.html.
14
Bilal Kuchay, “With 2% Convictions, India’s Terror Law
More a ‘Political Weapon’,” Al Jazeera, 2 July, 2021, https://www.aljazeera.com/news/2021/7/2/india-terror-law-uapa-muslims-activists.
15
See Praveen Swami, “Slippery Slope of Extrajudicial
Killings Leads to Infinite Darkness and Not Justice,” Firstpost, 10
July 2020, https://www.firstpost.com/india/hyderabad-encounter-slippery-slope-of-extrajudicial-killings-leads-to-infinite-darkness-and-not-justice-7748411.html.

16
Ibid at 15.
17
Geeta Pandey, “Hyderabad Case: Why Indians Are Celebrating the Killings,” BBC News , 6 December 2019, https://www.bbc.
com/news/world-asia-india-50683615.
18
Ibid.
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to enquire into the circumstances that led to the
killing of the suspects. The judicial panel has not
submitted its findings yet, and has been granted
additional time to finish the investigation.19

they were not taken up on an urgent basis and
were subject to delay.26
The Jammu and Kashmir High Court’s Case Flow
Management Rules, 2010 stipulates that habeas
corpus petitions must be disposed (or resolved)
within 15 days and would be prioritized ‘over and
above the fast-track cases.’ However, petitions
challenging detention were not given priority and
were adjourned for several weeks to accommodate
the requests of the State.27 Petitions filed before
the Supreme Court were also treated with apathy
and handled with no sense of urgency.28 These
delays have been heavily criticised as amounting
to abrogation of judicial responsibility.29 The lack of
urgency shown by the Courts, both the High Court
and the Supreme Court, in dealing with these
serious issues of violation of civil liberties, facilitates
impunity and enables the State to continue its
pattern of arbitrary arrests and detention.

The NHRC has issued guidelines to investigate
into such cases.20 Courts have deprecated
encounter killings, observing that fake encounter
killings amount to ‘State-sponsored terrorism.’21
The Supreme Court also issued guidelines for
investigation into allegations of encounter killings
and highlighted that these should be carried out
in an impartial manner.22 However, in reality, since
encounter killings are carried out with the complicity
of the State, investigations and prosecutions have
remained lax and are not in conformity with the
guidelines issued by the Supreme Court or the
NHRC.23

Arbitrary arrests and long periods of detention
Case study: Arbitrary arrests in Kashmir

Arrests under Unlawful Activities Prevention
Act/sedition laws:

In August 2019, the constitutional status and
autonomy of Jammu and Kashmir was changed
and was split into two territories. Several thousand
people were arrested and detained under the Public
Safety Act 1978, which is a preventive detention
law, which allows authorities to arrest and detain
persons for up to two years without charge or
trial.24 Detained persons included political leaders,
lawyers and prominent citizens.25 Hundreds of
habeas corpus petitions were filed before the
Jammu and Kashmir High Court challenging these
detentions under the Public Safety Act. However,

Activists are targeted and falsely charged under
terror laws or sedition laws with the hopes of
silencing dissent. An example of this may be
witnessed in the case of 22-year-old climate
change activist Disha Ravi who was arrested on
13 February 2021 for sharing a ‘toolkit’ on Twitter
on mobilisation over farmer’s protests. According
to the Delhi police, she was a key conspirator in
the document’s formulation and dissemination.
It alleged that she collaborated with a separatist
organisation to spread disaffection against the
Indian state. The Delhi police further submitted
to the Court that Disha Ravi was part of a global
conspiracy to defame India and create unrest.30 At a

19
PTI, “Telangana Encounter Killings: SC Grants Sirpurkar
Panel 6 Months to File Report,” Deccan Chronicle, 3 August 2021,
https://www.deccanchronicle.com/nation/in-other-news/030821/telangana-encounter-killings-sc-grants-sirpurkar-panel-6-months-to-fi.
html.
20
National Human Rights Commission India, “NHRC Issues
Fresh Guidelines Regarding Intimation of Custodial Death” accessed 7
October 2021, https://nhrc.nic.in/press-release/nhrc-issues
21
People’s Union for Civil Liberties v. State of Maharashtra
and Ors (Order of the Supreme Court dated September 23, 2014)
available at https://indiankanoon.org/doc/25812914/
22
Ibid.
23
“Explained: What NHRC, SC Have Said on Encounter Killings,” The Indian Express, 7 December 2019, https://indianexpress.
com/article/explained/explained-encounter-killings-nhrc-supremecourt-hyderabad-rape-murder-case-6153683/.
24
AFP, “About 4,000 People Arrested in Kashmir since
August 5: Govt Sources to AFP,” The Hindu 18 August 2019 https://
www.thehindu.com/news/national/about-4000-people-arrested-inkashmir-since-august-5-govt-sources-to-afp/article29126566.ece.
25
Fayaz Bukhari, “India Extends Detention of Kashmir’s Political Leaders,” Reuters 6 February 2020, https://www.reuters.com/
article/us-india-kashmir-idUSKBN2010OF.

26
Kaunain Sheriff M, Bashaarat Masood, and Naveed Iqbal,
“J&K: Most Habeas Corpus Cases Dragged on as Court Slammed Govt
on Due Process,” The Indian Express, 4 August 2020, https://indianexpress.com/article/india/jammu-kashmir-article-370-habeas-corpus-detention-psa-6538085/.
27
Shreyas Narla and Shruti Rajagopalan, “The Judicial
Abrogation of Rights & Liberties in Kashmir,” Article 14, accessed 1
November 2021 https://www.article-14.com/post/the-judicial-abrogation-of-rights-liberties-in-kashmir.
28
Shruti Mahajan, “Turning the Clock Back: How the
Supreme Court Has Dealt with Cases Arising out of Last Year’s Abrogation of Article 370,” accessed 1 November 2021, https://www.
barandbench.com/columns/supreme-court-dealt-with-cases-abrogation-of-article-370-jammu-and-kashmir.
29
Ibid.
30
“Disha Ravi Part of Global Conspiracy to Defame India:
Delhi Police to Court,” The Times of India, 20 February, 2021, https://
timesofindia.indiatimes.com/india/disha-ravi-part-of-global-conspiracy-to-defame-india-delhi-police-to-court/articleshow/81125428.cms.
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time when the protests against the Farm Bills were
gaining momentum and international attention,
the arrest of Disha Ravi was seen as a crackdown
on dissent and an attempt to change the public
discourse narrative that these protests were antinational.31

warrant officer, non-commissioned officer...may,
in a disturbed area, (a) if he is of opinion that it
is necessary to do so for the maintenance of
public order, after giving such due warning as he
may consider necessary, fire upon or otherwise
use force, even to the causing of death, against
any person who is acting in contravention of any
law or order for the time being in force in the
disturbed area.’ This provision clearly violates
the international standards on use of force,
including lethal force, and related principles of
proportionality and necessity.35

Disha Ravi was charged for sedition and conspiracy
and detained for 10 days before bail was granted.
It is settled law that criticising the government
is not ‘sedition’ and that the sedition law can be
used only where there is an attempt to violently
overthrow the State.32 However, the State abused
the provision of the law to arrest and detain Disha
Ravi. No charge sheet has been filed against her to
date. Justice Deepak Gupta, former Supreme Court
judge has said that the use of sedition law in recent
years such as in the aforementioned case is ‘a
straight-up attempt to stifle the voices of dissent.’33

AFSPA has inadvertently enabled large scale
violations of human rights including rape, torture
and extra-judicial executions in these notified
‘disturbed areas.’36 AFSPA is modelled on a colonial
law which was aimed at controlling the Indian
independence movement. It was re-enacted by
the Indian government in 1958 amidst opposition
calling it a ‘lawless law.’ The AFSPA was initially
applicable to the northeast territories of Assam and
Manipur and was intended to contain an armed
rebellion by Naga militants, but was eventually
extended to seven States in the North-East, i.e.
Assam, Manipur, Meghalaya, Nagaland, Tripura,
Mizoram and Arunachal Pradesh, as a result of an
amendment in 1972. Another version of AFSPA was
enacted in 1985 in Punjab to counter militancy, and
was repealed in 1994. AFSPA J&K has also been
active in Jammu and Kashmir since 1990.

This justifies that false cases with fabricated or
flimsy evidence are foisted on persons who are
constrained to face protracted legal proceedings.
Even when such persons are ultimately acquitted,
or in cases where the evidence is found lacking
or false, no action is taken against the law
enforcement authorities who launched the
malicious prosecution.

4.2 Laws that enable impunity
Armed Forces Special Powers Act 1958
(‘AFSPA’) and the Armed Forces (Jammu and
Kashmir) Special Powers Act 1990
(‘AFSPA J&K’)

Armed forces are provided impunity by virtue of
Section 6 of the AFSPA, which states that no legal action
can be initiated against its members without prior
permission of the Central Government. Sanctions
are rarely granted by the Central Government.37

AFSPA authorises the Indian armed forces to
maintain public order in ‘disturbed areas.’ In
maintaining public order in these areas, armed
forces are granted special powers including the
power to arrest and enter premises without a
warrant and the power to shoot to kill.34 Section 4
of AFSPA provides that: ‘any commissioned officer,

35
United Nations, Human Rights Council, Twenty-fifth
session. Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Christof Heyns, 2014 https://www.
ohchr.org/EN/HRBodies/HRC/RegularSessions/Session26/Documents/A-HRC-26-36_en.doc
36
Amnesty International, Briefing on the Armed Forces (Special Powers) Act 1958, 2005, accessed 7 October 2021, https://www.
amnesty.org/en/documents/asa20/025/2005/en/.
37
United Nations, Human Rights Council, Twenty-fifth
session. Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Christof Heyns, 2014 https://www.
ohchr.org/EN/HRBodies/HRC/RegularSessions/Session26/Documents/A-HRC-26-36_en.doc

31
Amy Gunia, “What the Arrest of Disha Ravi, a Climate
Activist Linked to Greta Thunberg, Says About India’s Crackdown on
Dissent,” Time, 16 February 2021, https://time.com/5939627/disha-ravi-india-toolkit-arrest/
32
Kedar Nath v. State of Bihar, Supreme Court of India, 1962
33
“‘Nothing Seditious,’ Says Ex-SC Judge on Farm Protest
Document, Decries Disha Ravi’s Arrest,” Scroll.in 16 February 16 2021
https://scroll.in/latest/987087/nothing-seditious-says-ex-sc-judgeon-farm-protest-document-decries-disha-ravis-arrest.
34
Armed Forces Special Powers Act 1958, Section 4
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From 1989 to 2011, the Jammu and
Kashmir government sought sanctions for
prosecution in 44 applications and the
Central Government did not grant sanction in
any of these cases. 38

received by the State government.
The Supreme Court has upheld the constitutionality
of AFSPA but issued guidelines to prevent human
rights violations which are routinely ignored.43 It
held that a set of ‘Do’s and Do not’s elaborated
by the Armed Forces regarding the use of force is
mandatory. The Special Rapporteur on Extrajudicial,
Summary or Arbitrary Executions noted that
these guidelines do not conform to international
standards and that the AFSPA remains in violation
of international law.44 The Supreme Court further
held that the declaration of a ‘disturbed area’ under
AFSPA must be ‘for a limited duration and that there
should be periodic review of the declaration before
the expiry of six months.’ The Special Rapporteur
found, however, that this procedure is not followed
in practice, and that the AFSPA remains effective
for prolonged periods without a review of the
context in the respective area.45

Between 2012 and January 2016, the Ministry of
Home Affairs reportedly received 186 complaints
of human rights violations against armed forces
deployed under AFSPA, and stated that nearly
half of those complaints were from Kashmir.39 This
included 10 complaints of abduction and rape.  
40
Conversely, the army has claimed that only 66 out
of 1695 complaints of human rights abuse were
found to be true in the 23 years from 1994 to 2017,
and that around 150 soldiers have been punished
and compensation awarded in 49 cases.41
The Ministry of Defence has reported that from
2001 to 2016, the Central Government received
50 applications seeking sanctions for prosecution
under the AFSPA J&K 1990; and that 47 applications
were rejected due to a lack of evidence whereas
three applications were pending. These 47 cases
involved allegations of : ‘murder or killing of civilians’
(16 cases); ‘rape’ (two cases); ‘death in security
operations’ (10 cases); ‘custodial death’ (three
cases); ‘beating or torture’ (two cases); ‘abduction
and death (of the abducted person)’ (three cases);
‘disappearance’ (seven cases); ‘illegal detention’
(one case); a ‘fake encounter’ (one case); and ‘theft
and molestation’ (two cases).42 Therefore, from
2001 to 2016, the Central Government did not
grant sanctions for prosecution in any application

Recommendations for repeal
The Justice Jeevan Reddy Committee was  
constituted by the Government to review the
AFSPA, whereby the committee recommended
a repeal of the law in 2005. It noted that AFSPA
had ‘become a symbol of oppression, an object
of hate and an instrument of discrimination and
high-handedness.’ In 2007, the Administrative
Reforms Committee headed by Veerappan Moily
recommended a repeal of AFSPA. The Working
Group on Confidence Building Measures in Jammu
and Kashmir, in 2007, headed by Hamid Ansari also
recommended a repeal of the AFSPA J&K Act. Justice
Verma Committee further highlighted that there is
an ‘imminent need to review the continuance of
AFSPA and AFSPA-like legal protocols in internal
conflict areas.’46
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The National Human Rights Commission on
the repeal of AFSPA

and malicious or vexatious prosecution.51 Though
the Supreme Court has held that applications
for sanction for prosecution should be decided
within three months, they are routinely delayed.
Existence of these laws make the prosecution of
public officials difficult and time consuming, all
while facilitating impunity.

The National Human Rights Commission has
recommended that AFSPA should be repealed in
Jammu and Kashmir and in North Eastern States.
The NHRC in its submissions during the 2012
Universal Periodic Review observed that the
AFSPA laws confer ‘impunity that often leads to
the violation of human rights.’47 However, since
the Supreme Court upheld the constitutionality
of AFSPA, the NHRC maintains that it is up to the
government to repeal the law and that it has not
pursued the issue as a priority.48

Marital Rape
The Indian Penal Code (‘IPC’) which is the primary
criminal legislation in India criminalises nonconsensual sex, but provides an exemption for
marital rape by stating that sexual intercourse by
a man with his own wife, provided that the wife is
over 15 years of age, is not rape.52

In 2009, the UN Commissioner for Human
Rights Navanethem Pillay remarked that AFSPA
was a ‘dated and colonial-era law that breach
contemporary international human rights
standards’ and called upon India to repeal the law.
In 2012, the UN Special Rapporteur on extrajudicial,
summary and arbitrary executions, Christof Heyns
asked India to revoke AFSPA saying it had no place
in Indian democracy and that it should be scrapped.
He called AFSPA a ‘symbol of excessive state power’
that ‘clearly violates international law.’49 Despite
the sustained protests, sustained activism, as well
as advocacy and international pressure demanding
repeal of AFSPA, the Indian government has not
repealed it.

The United Nations Declaration on the Elimination
of Violence against Women defines violence against
women as ‘any act of gender-based violence
that results in, or is likely to result in, physical,
sexual, or mental harm or suffering to women,
including threats of such acts, coercion or arbitrary
deprivation of liberty, whether occurring in public
or private life.’ By creating a distinction between
rights of married and unmarried women, the
marital rape exception in the IPC violates Article 1
of CEDAW.53

Recommendations for the repeal of marital
rape exception

Sanctions for the prosecution for prosecution
of public officials

In its focus on India, the OHCHR-supported the
Committee on the Elimination of Discrimination
against Women (CEDAW), and recommended that
India should remove the exception for marital rape
from the definition of rape in February 2007.54 In
reviewing laws relating to sexual violence in 2013,
the Justice Verma Committee recommended that
the exception to marital rape in the IPC should be
removed.

Prior sanctions should be obtained from the
Government in order to prosecute a public or
government official who is accused of an offence
committed while acting or purporting to act in the
discharge of their official duties.50 These provisions
seek to protect public officials against harassment,
47
Satyabrata Pal, “What Amnesty International Missed in
Its Kashmir Report,” accessed 1 November 2021 , https://thewire.in/
rights/what-amnesty-international-missed-in-its-kashmir-report.
48
“Record of Discussion of the Interaction between NHRC,
India and the UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions held on 22.03.2012”, available at https://nhrc.nic.
in/sites/default/files/Record%20Note-%20UN%20Spl.Rapporteur%20
on%20Extra-Judicial%20Powers.pdf
49
Nita Bhalla, “U.N. Says India Should Scrap AFSPA in Kashmir,” Reuters , 30 March 2012 , https://www.reuters.com/article/
india-kashmir-security-idINDEE82T0CA20120330.
50
Prevention of Corruption Act 1988 , Section 19 and Criminal Procedure Code 1973, Section 156 (3)

51
Indra Devi v. State of Rajasthan , Order of Supreme Court
of India dated 23 July 2021
52
Indian Penal Code 1860, Section 375
53
Anirudh Pratap Singh, “The Impunity of Marital Rape,”
The Indian Express, 20 December 2020, https://indianexpress.com/
article/opinion/columns/the-impunity-of-marital-rape/.
54
United Nations. “UN Human Rights Chief Calls for Profound Change in India in Wake of Gang-Rape Tragedy 31 December
2012, https://news.un.org/en/story/2012/12/429242-un-humanrights-chief-calls-profound-change-india-wake-gang-rape-tragedy.

21

Constitutional challenges to the marital rape
exception

Urgent need for change
The National Family Health Survey of 2015 to
2016 estimates that 99.1 % of sexual assault
cases go unreported. Preliminary data from five
States published by the National Family Health
Survey of 2020 states that around 30% of married
women have suffered physical or sexual violence
at the hands of their husbands.59 In light of the
widespread scale of intimate partner violence, the
marital rape exception is a significant provision of
law that directly enables impunity and it needs
to be repealed given its prima facie inconsistency
with international norms pertaining to equality
and women’s rights.

In Independent Thought v. Union of India, the
Supreme Court held that non-consensual sex
within child marriages is rape and interpreted the
exception in Section 375 IPC to read that Sexual
intercourse or sexual acts by a man with his own
wife, is not rape, if the wife was over 18 years of
age.55 The Supreme Court refused to comment
on the marital rape of adult women. Multiple
petitions have been filed in different courts in the
country challenging the law relating to marital rape
but none have been decided.56

Position taken by the State

Convention Against Torture

The State is opposed to removing the marital
rape exception in the law. In 2016, the Minister
for Women and Child Development stated in
Parliament that the concept of marital rape as
understood internationally cannot be suitably
applied in the Indian context ‘due to various
factors like level of education/illiteracy, poverty,
myriad social customs and values, religious beliefs,
mind-set of the society to treat the marriage as a
sacrament, etc.’57

India signed the Convention against Torture and
other Cruel, Inhuman and Degrading Treatment
or Punishment on 14th October, 1997. Despite the
fact that 24 years has passed, India has yet to ratify
the Convention or enact an anti-torture law. It
has been observed that India’s efforts to extradite
suspects from foreign countries are impeded due
to the fact that it does not have a domestic law
criminalising torture.60 The Supreme Court declined
to direct the Parliament to pass a stand-alone law
based on the UN Convention on Torture, stating
that Courts do not have the authority to pass such
direction or compel the Parliament to pass laws.61
The Prevention of Torture Bill 2010 lapsed with the
dissolution of the 15th Lok Sabha. Subsequently, a
private members’ Bill was introduced in 2017, but
it lapsed with the dissolution of the 16th Lok Sabha.

In 2017, the government submitted an affidavit in
a case brought before the Delhi High Court, where
the constitutionality of the marital rape exception
was challenged; it argued that marital rape
should not be criminalised because doing so may
destabilise the institution of marriage, and may be
used as a tool of harassment of husbands, adding
that there is no societal consensus on the issue.58

The Law Commission of India in its 273rd
Report recommended the ratification of the UN
Convention and an enactment of a comprehensive
anti-torture law. It has recommended that torture
should be defined widely to include ‘inflicting injury,
either intentionally or involuntarily, or even an
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attempt to cause such an injury, which will include
physical, mental or psychological’ in addition to
physical pain. The draft Bill proposed by the Law
Commission has recommended punishments for
torture ranging from fines to life imprisonment.
In case a person in police custody is found with
injuries, it would be ‘presumed that those injuries
have been inflicted by the police.’ The burden of
proof would therefore be on the police to explain
the injuries of those under custody under-trial.
Furthermore, the Bill proposes that compensation
is to be granted to victims taking into consideration
their social background, and the extent of injury or
mental agony, and should be adequate to pay for
medical treatment and rehabilitation of the victim.

Upon further investigation, the CBI concluded that
Ashok Kumar was innocent and he was discharged
by a court of law. In January 2021, four police
officers were charged for torturing Ashok Kumar
and framing him in relation to the murder case.66
The trial is pending.

The Case of the Sathankulam torture and
custodial death
On 19 June 2020, in Sathankulam, Tamil Nadu, a
man named Jayaraj and his son Bennicks, were
picked up by the police for allegedly keeping their
shop open beyond permissible time in violation of
COVID-19 protocols. They were sexually assaulted
and brutally tortured in police custody leading to
their deaths. An investigation revealed that the
police had tortured the duo as a means of revenge
because Jayaraj had made critical remarks about
police patrol and their enforcement of lockdown
rules. The High Court took suo motu cognizance of
the case and has been supervising the investigation
into the incident. This incident highlighted the
need for anti-torture law, and the need for police
reform and accountability.

According to the Ministry of Home Affairs, 1697
persons died in judicial or police custody between
1 April 2019 and 31 March 2020.62 The NHRC also
reported 31,845 cases of custodial deaths between
1993 and 2016.63 The National Convention Against
Torture has noted that most custodial deaths
occur as a result of torture, and that suspects
are routinely tortured in police custody with the
purpose of extracting confessions or information.64

The Case of Ashok Kumar

Existing legal protocols relating to investigations
into, and the prosecution of custodial deaths are
not followed strictly. For instance, in 1993 the NHRC
framed guidelines that stated that there should
be a judicial enquiry into all instances of custodial
death or rape. This was also introduced as a law via
an amendment to the Criminal Procedure Code in
2005. However, in a an estimated 71% of cases of
custodial deaths (from 2010 to 2019), this judicial
enquiry was not conducted.67 It has also been
noted by the National Campaign Against Torture
that poor and marginalised persons account for a
majority of custodial torture and deaths.68

A 7-year-old boy was found murdered in a private
school in 2017. The local police arrested Ashok
Kumar, a bus conductor, on suspicion of murder.
It was reported that Ashok Kumar had confessed
to murdering the child. Due to public outrage
over the issue, the investigation was transferred
to the Central Bureau of Investigation, a special
investigative agency. It was found that Ashok
Kumar was tortured by the police and coerced to
confess to the crime. Ashok Kumar claimed that he
was tied up, beaten, tortured and deprived of food
for two days and that he confessed since he could
not endure the torture any further.65
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The Unlawful Activities (Prevention) Act

The manner of enforcement of UAPA shows that it
indirectly enables impunity. The law is used more
often than not with a view to temporarily silence
critics and those in opposition to the government
and detain them in jail (with no possibility of bail),
rather than as a commitment towards prosecuting
and ultimately securing their punishment through
the due process of law. The State uses the procedural
laxities in the UAPA to detain persons with very
little to no evidence, in effect acting as a preventive
detention law. Trials are delayed and the persons
accused under UAPA are detained in jail as ‘under
trial’ indefinitely. Though the rate of conviction is
extremely low, the accused suffer for years with
no remedy. Less than 2% of those arrested under
UAPA between 2015 and 2019 were convicted.72
In 2019, 1948 persons were arrested under UAPA
whereas only 34 persons were convicted. For those
persons accused under UAPA, the process is the
punishment.73 The Courts or NHRIs have to a large
extent been been insensitive to issues of human
rights and the abuse of UAPA.

UAPA was enacted in 1967 to punish the commission,
funding and support of ‘unlawful activities’ and
‘terrorist acts.’ ‘Unlawful activities’ have a wide,
ambiguous definition and refer to any action that
supports or is intended to support secession of any
part of India, or ‘disclaims, questions, disrupts or is
intended to disrupt’ the sovereignty and territorial
integrity of India. For instance, as per Section 2(o)
of the UAPA, questioning the sovereignty and
territorial integrity of India is an ‘unlawful activity’
and can be prosecuted. Further, the government
can declare organisations as unlawful or as terrorist
organisations. Membership to these organisations
is a crime in itself and may be punishable up to
life imprisonment. However, the law does not
define what entails ‘membership’ to an unlawful or
terrorist organisation. Law enforcement authorities
have used flimsy excuses such as possession
of pamphlets or books such as the Communist
Manifesto as evidence of membership.69 These
ambiguous definitions in the Act lend themselves
to abuse of process of law, leading to selective
prosecution of critics and activists.

The Case of Natasha Narwal
A notable exception is where the Delhi High Court
intervened and granted bail (albeit after 1 year of
detention) to student activists arrested under UAPA.
Natasha Narwal, is one of the student activists who
was arrested and detained for over a year. The case
was centred around the fact that Natasha Narwal
participated in, and organised protests against the
Citizenship Amendment Act 2019, and that she
was a part of activist organisations. The claim is
that her protests led to riots that occurred in the
North Eastern part of Delhi between the 22nd and
the 26th of February .2020. Her bail application
was rejected by a Delhi court. Upon appeal, the
Delhi High Court found that there were no prima
facie allegations against Natasha, and granted bail
observing: ‘It seems that in its anxiety to suppress
dissent, in the mind of the State, the line between

UAPA relaxes important procedural safeguards
available in general criminal procedural laws. It
allows for extended periods of police detention
for up to 180 days even without filing of charges.
The Act provides that so long as a prima facie
case against a person is made out by the law
enforcement authorities, anticipatory bail or
bail cannot be granted. The Supreme Court, in a
controversial judgment, restricted the scope of
judicial discretion and conditions in which bail
can be granted under UAPA, holding that Courts
cannot scrutinise the materials provided by the
law enforcement authorities if there is a prima
facie case.70 It has been observed that after this
Supreme Court judgement, bail hearings under
UAPA are farcical and the law is a convenient tool
to detain persons indefinitely.71
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the constitutionally guaranteed right to protest and
terrorist activity seems to be getting somewhat
blurred. If this mind-set gains traction, it would be
a sad day for democracy.’74

As discussed in earlier sections, there has been
fostering of communal hatred by political groups
which has led to extreme polarisation in Indian
society.79 This rising majoritarianism has been a
crucial factor in fostering impunity.

Several opposition political parties and civil society
activists have condemned the abuse of UAPA and
have been advocating for its repeal.75 Additionally,
former judges of the Supreme Court and High
Courts including Justice Madan Lokur, Justice
Aftab Alam, Justice Anjana Prakash, Justice Gopala
Gowda and Justice Deepak Gupta have called for
the repeal of UAPA in light of its gross misuse and
its non-conformity to constitutional standards.76

Historically, India has witnessed several instances
of communal strife, and violence against minorities
and marginalised groups. In light of the inequalities
and hierarchies, victims from underprivileged
backgrounds find it difficult to approach authorities
and seek legal remedies. State authorities are not
equally responsive to members of marginalised
groups and seek to protect persons belonging
to privileged backgrounds. Victims often face
secondary victimisation when they attempt to
access justice. Examples include mob lynching cases
and Hathras which are discussed in subsequent
sections of this report.

4.3 Causes of impunity
Social:

India has hierarchies arising out of caste and other
identity markers. The caste system, which is a
part of the Hindu religion, is one of the oldest and
longest surviving social hierarchies in the world.
Article 14 of the Constitution of India guarantees
equality irrespective of gender, caste or other
social backgrounds. This constitutional guarantee
of equality and non-discrimination is yet to be
realised; in fact, caste-based discrimination is
still widely practiced. There is a vast inequality of
wealth, income and social capital based on caste.77
Marginalised groups, such as Dalits and Adivasis,
are deprived of access to opportunities and are
victimised due to their caste.

Political:

There is systematic repression of critics and
opposition. Journalists, academics, and activists
have been targeted for voicing their opinions against
the government. It is not a malaise of the present
government alone; successive governments at the
Centre and other States have persecuted their
critics using criminal defamation laws, sedition and
other anti-terror or preventive detention laws.
Governments uses the police as a weapon to carry
out their political vendetta. They are able to execute
arbitrary arrests, foist false cases, use preventive
detention laws, selectively prosecute some cases
and avoid accountability for their political ends,
due to their control over the police and other
investigating and law enforcement agencies.80 Since
the police does not act as an independent agency
and carries a colonial legacy that has not been
shed, criticisms that the police act as handmaiden

Minorities particularly Muslims, facemarginalisation
and persecution. This marginalisation has been felt
acutely since 2014 and 2019 when the Hindu Right
won national elections with a thumping majority.78
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of the elite and ruling parties are not out of place.81
Police reforms to ensure the institution’s sufficient
autonomy and its transformation into an essential
service which respects democratic values and
rights of citizens is an urgent need of the hour.82

years.83 The recent functioning of the Supreme
Court is criticized as ‘drifting from a rights’ court to
an executive court.’84 The Supreme Court has been
further accused of silencing its critics by initiating
contempt proceedings.85

4.4 Existing laws, policies and strategies
to combat impunity

A former Chief Justice of India Ranjan Gogoi, who
was accused of sexual harassment by a woman
staff of the Supreme Court was exonerated by an
in-house panel and nominated to the Parliament
by the government soon after his retirement in
2020. Another former Chief Justice P Sathasivam
was appointed by the government as a governor
of Kerala after his retirement in 2014. Such postretirement nominations and rewards cast serious
aspersions on the independence of the judiciary as
the government acts as a more powerful litigator
than the higher courts.86

Existing mechanisms:

India is a signatory to most international human
rights covenants; it has a strong Constitution,
domestic laws and institutions. General criminal
laws and procedures are the primary tools to
combat impunity. Law enforcement agencies
include police, specialized investigation agencies
such as the Central Bureau of Investigation, and
the National Investigation Agency. India also has
a plethora of national and regional human rights
institutions such as the National Human Rights
Commission and State Human Rights Commissions
and specialized human rights institutions.

National Human Rights Commission:

The NHRC has been labelled a ‘toothless tiger’
by Former Chairperson HL Dattu since its findings
serve as mere recommendations, and do not
have a binding effect on the government.87 The
credibility of the NHRIs are called into question
because appointment to these institutions are seen
as political. The recent appointment of Justice Arun
Mishra as Chairperson of the NHRC saw significant
opposition from civil society as he was perceived to
be a controversial judge that is ‘close to the ruling
dispensation’.88

Effectiveness of existing laws and mechanisms:
India has several laws and institutions but the
country is let down by a lack of consistent
enforcement of these laws. For this reason, India
does not have high affinity with the rule of law in
practice. As discussed earlier, this emanates from
high tolerance and impunity for police excesses, low
conviction rates and delays in judicial proceedings.
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4.5 Effects of impunity

Crisis of institutions:

India has a range of investigative and regulatory
institutions. The present government has
substantially eroded autonomy of independent
institutions. Concerns have been raised that the
Central Bureau of Investigation, the Reserve Bank
of India, and the Election Commission have been
diminished and reduced to tools of convenience at
the hands of the ruling party. These elite institutions
have been leading selective investigations and
prosecution of civil society leaders and critics
of the government. This partisan role has come
into question, leading these institutions to face
a serious credibility crisis. A culture of impunity
has subsequently thrived with the erosion of
independent institutions.

The overall effect of impunity is a weakening
and an erosion of the rule of law. Constitutional
democracy remains an ideal rather than a reality
where impunity is the norm.

Individuals:

Victims are deterred from reporting atrocities and
injustices they have been subjected to. The cost of
impunity to individuals is subsequently significant,
as their suffering persists and they may not be able
to end the cycle of injustice they are subjected to.

Unreported crimes / Difficulty in reporting/
launching investigations:

This problem is especially prevalent in sexual
violence and crimes against women. An analysis
of the National Family Health Survey revealed that
99% of violence against women goes unreported.90
While there are social reasons why women victims
and their families are reluctant to report crimes,
law enforcement agencies also play a role as they
do not always record complaints of this issue in
a prompt manner. Women from marginalised
communities, particularly Dalits or Adivasis, are
more vulnerable such as to sexual violence and
are unable to approach authorities to report
crimes due to the legitimate fear that they may
not be taken seriously, and may face secondary
victimisation at the hands of the authorities.91 The
corollary is that perpetrators are emboldened to
commit crimes, as the deterrent effect of criminal
law is not significant.

Comparison with international standards: India
has a duty in international law to protect the
right to life of its people, and to ensure that the
right to life is not violated by private persons or
entities. Therefore, responsibility for harm or the
loss of life by the acts of the State and of nonState actors is vested in the State. India is a party
to the International Covenant on Civil and Political
Rights (ICCPR). The UN Human Rights Committee
monitoring member Sates’ compliance with the
ICCPR has observed that a state party’s failure
to ‘take appropriate measures or to exercise due
diligence to prevent, punish, investigate or redress
the harm caused by such acts by private persons or
entities’ amounts to a violation of the ICCPR.
The UN Special Rapporteur on Extrajudicial,
Summary, or Arbitrary Executions has observed
that when ‘[a] pattern [of killing] becomes clear in
which the response of the Government is clearly
inadequate, its responsibility under international
human rights law becomes applicable. Through
its inaction, the Government confers a degree of
impunity upon the killers.’89 The State is responsible
under human rights law for extra-judicial execution,
disappearances and other excesses that are carried
out by State actors, as well as vigilante mobs that
act in the name of cow protection and other causes.

Community and Society:

Impunity affects persons from marginalized
communities in a disproportionate manner. Where
members of particular groups are victimized and
are deprived of access to justice, the social fabric
may become weak and may cause conflicts, which
would have implications for public order.
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Such impunity serves to further marginalize certain
communities and affects their right to development
as well as their right to equality.

Following this, the government hired a public
relations firm which circulated a ‘clarification note’
from the UP government to foreign and national
media correspondents in India stating that the
victim had not been raped.95 They also claimed
that there was a ‘conspiracy to push the state into
caste turmoil.’96 The families of the four accused,
along with hundreds of people (mostly belonging
to the upper caste Thakur community) arranged
a rally seeking justice for the accused.97 During
the initial days of the investigation, the police
authorities and the State government, actively
denied the allegations that the victim was raped.
Additionally, there were repeated attempts to
discredit the victim and the claims of her family.98
Due to pressure from national and international
media, the UP government has changed its strategy
by covering the story and supporting the victim’s
family.99

Case study of the Hathras gang rape (2020)
A 19-year Dalit woman was raped in Hathras district
in the State of Uttar Pradesh as she was working in
a farm owned by high-caste Thakurs. The victim’s
family claims that the police did not register their
complaint immediately and instead discouraged
and questioned them, even telling them to take
the victim away. Based on the dying declaration
of the victim, the police finally filed cases against
all the accused under charges of gang-rape and
attempt to murder and arrested them. Upon her
death, the victim’s family alleged that the police
tried to secretly dispose of her body. The next day,
the police forcefully cremated the victim without
the consent of her family. After the cremation,
the case started gaining nationwide momentum,
with people demanding justice for the victim
and questioning the Uttar Pradesh government
and administration’s intentions. The government
justified the cremation in an affidavit before the
Supreme Court stating that it was done on the basis
of intelligence to ‘avoid large-scale violence’ and ‘to
obviate the political violent situation resulting from
planned caste divide by certain vested interests.’

Amidst doubts that the police were not conducting
a free and fair investigation into the case, the
Central Bureau of Investigation took over the
investigation supervised by the Allahabad High
Court. The CBI filed a charge sheet against the
accused under rape, murder and caste atrocity; the
trial is currently pending.
The victim’s family has claimed that they were
threatened; as a result, the state government
provided police protection, but, the Supreme
Court directed the Central Reserve Police Force
to provide security to the victim’s family, given
the allegations against the State police.100

The Police did not allow politicians and journalists
to enter the village.92 In fact, prominent political
leaders and journalists were detained, and
manhandled by the police.93 The Chief Minister
of Uttar Pradesh claimed that there was an
international conspiracy to tarnish the image of
the state and that ‘the incident was being exploited
by those who were upset at his government’s
progress.’ 19 criminal complaints were filed across
the State alleging that there was a conspiracy
against the government invoking charges such as
sedition.94
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The Judiciary and NHRIs:

Additionally, the counsel, witnesses and the family
of the victim were threatened by a mob during
the trial, which took place in open court.101 The
High Court has subsequently directed an inquiry
into the allegations.102 This case study highlights
the secondary victimization of the families from
marginalized communities in accessing justice and
the dangers faced by them in seeking accountability.
In spite of the aforementioned hurdles, the case
has only been able to proceed due to consistent
media scrutiny, political interest and civil society
action.

The courts and NHRIs are watchdogs who are
tasked with ensuring that all other institutional
players and stakeholders adhere to the letter and
spirit of the law and must ensure accountability.

Media and journalists:

The role of the fourth pillar is essential in combating
impunity. Impunity thrives in the absence of
effective media scrutiny. However, journalists are
at risk and impunity for crimes against journalists
is high. In addition, mass media is owned by few
conglomerates and there is ‘a significant trend
towards concentration and, ultimately, control
of content and public opinion.’103 It has also
been noted that mainstream news channels are
uncritically supportive of the present government
and that they have become ‘lapdogs’ rather than
watch dogs.104

4.6 The Beneficiaries of impunity
The main beneficiaries of impunity are the political
elite who are able to use the State machinery to
suit their ends. This includes:
1. Police and public officials
2. Political leaders of the ruling dispensation
3. Members of privileged communities

Civil society and NGOs:

Civil society organisations play a crucial role in
combating impunity and have been an important
stakeholder in ensuring accountability. Without
support of civil society organisations, members of
underprivileged communities are unable to access
justice.

4.7 Relevant stakeholders and their
roles in combating impunity
All citizens have an equal stake in combating
impunity. In particular, institutions vested with a
constitutional/legal duty to uphold law and rights
have special role in combating impunity.

International organisations:

Solidarity and scrutiny of State actions’ by
international organisations is a powerful way to
combat impunity. The Universal Periodic Review
and similar review mechanisms have highlighted
the country’s human rights record. As the Indian
government is sensitive to its reputation at the
global level, and since it seeks to be an important
superpower and hopes for permanent membership
at the UN Security Council105, it cannot ignore the
recommendations and scrutiny of international
organisations.

Police and other law enforcement agencies:

Being the first responders in most instances of
violations of law and rights, police and other law
enforcement agencies have a primordial stake in
combating impunity. Additionally, they have an
important preventive role to ensure that law and
order is maintained.
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Therefore, INGOs and international organisations
may play a significant role in combatting impunity.

compensation to Manorama’s mother.106 The
report by the Upendra commission was only made
available in 2014, when it was handed over by the
government to the Supreme Court. The commission
termed Manorama’s custodial death as ‘one of the
most shocking custodial killing of a Manipuri village
girl’ and ‘one of the worst crimes in a civilised
society governed by the rule of law.’107 It found that
nine out of 17 Assam Rifle personnel were directly
or indirectly involved in the torture and murder of
Manorama, and that during the victim’s arrest and
interrogation, the personnel violated directions of
the Supreme Court and provisions of the Criminal
Procedure Code. 17 years after the fact, the
perpetrators are yet to be prosecuted or punished.

4.8 Case study
Thangjam Manorama Devi
Thangjam Manorama Devi was a 32-year-old
woman arrested under AFSPA at her house in the
State of Manipur by the Assam Rifles, a paramilitary
unit on 11 July 2004, on suspicion of being a
member of a banned insurgent organisation called
the People’s Liberation Army. Her badly mutilated
and bullet-ridden body was found by a nearby road
a few hours after her arrest. Investigations revealed
that she was brutally tortured and raped before
she was killed. The army claimed that Manorama
attempted to escape and that she was shot to
prevent her escape.

Fr Stan Swamy
On 1 January 2018, violence broke out in Bhima
Koregaon where Dalits had gathered to mark
the 200th anniversary of Dalit soldiers fighting
for the British defeating Brahmin Peshwa rulers.
The police initially investigated Hindutva leaders
for instigating violence. After a few months, they
claimed that the violence was provoked by activists
and human rights lawyers and proceeded to arrest
16 academics, activists and lawyers including
Varavara Rao, Sudha Bharadwaj, and Arun Ferreira
in August 2018. These activists continue to languish
in prison.

On 15 July 2004, a group of elderly women gathered
in front of the 17th Assam Rifles headquarters,
where they stripped off their clothes off and
protested against the army and AFSPA, stating that
the Indian army ‘rapes’ them, and that they are
Manorama’s mothers. This powerful protest made
national news. Large scale protests broke out in
Manipur and other parts of the country as a result
of this display, prompting the Prime Minister of
India to visit the State.

In August 2018, Father Stan Swamy, a Jesuit priest
and tribal rights activist was accused of being a
member of the banned CPI (Maoist) organisation,
and of conspiring to bring together Dalit and
Muslim forces to take on the Central ‘fascist
government’; he was ultimately charged under the
Unlawful Activities Prevention Act.

The Government of Manipur established a
commission of inquiry headed by Justice C.
Upendra, a former sessions judge. The Assam Rifles
challenged the constitution of the Commission of
Inquiry claiming that the state government had no
jurisdiction to investigate their actions in light of
the immunity provided in Section 6 of the AFSPA.
The enquiry report was not made available to the
public in light of an interim order of the Court. In
2010, the High Court held that the government
of Manipur does not have administrative
authority over the armed forces, but held that the
appointment of commission of inquiry was valid
and asked the central government to consider the
findings of the Upendra commission. The decision
of the High Court has been challenged before the
Supreme Court and is still pending. In addition
to this, in 2014, the Supreme Court directed the
Central government to pay Rs.10 lakhs as interim

He was arrested in October 2020 at 84 years old. It
is worth noting that Fr Stan Swamy suffered from
Parkinson’s disease and other age-related illnesses.
His health was reportedly fragile and he was not
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able to take care of his daily, basic needs.108 He was
denied bail on multiple occasions for more than a
month despite his application before a court.109 He
tested positive for COVID-19 and was transferred
to a hospital only after the intervention of the
Bombay High Court. His application for bail for
medical reasons was pending before the Bombay
High Court while he succumbed to illness and died
on 5 July 2021.

by victims/civil society organisations. Intervention
and monitoring of the investigation by the judiciary
has been instrumental in ensuring that the due
process of law is followed. Whilst the Courts have
played a key role in ensuring accountability in
individual cases that come to its attention, their
intervention has not had a significant systemic
impact in ending impunity as a whole.
A few of the initiatives taken by the Courts to end
impunity are subsequently presented.

Activists have called the death of Fr Stan Swamy
‘an institutional murder committed by an inhuman
state.’110 Justice Madan Lokur has called the
deprivation of medical treatment and the denial of
basic facilities of Fr Stan Swamy as ‘soft torture.’111

i. Extra Judicial Victim Families Association
v. Union of India
The Petitioner Association approached the
Supreme Court alleging that there have been
1528 fake encounters in Manipur carried
out by police and armed forces and that no
action was taken in any of these cases.113
The Supreme Court selected 62 out of the
1528 cases reported by the Petitioners and
directed the Central Bureau of Investigation
to constitute a Special Investigation Team
to probe into the same. The Supreme Court
observed that Armed Forces do not have
absolute immunity from trial by the criminal
court and that advancing complete impunity
to Armed Forces would have an unsettling
and demoralizing effect in a constitutional
democracy.114

It has been noted that Fr Stan Swamy’s charge and
arrest was politically motivated due to his work
on Adivasi rights and under trials as part of the
Persecuted Prisoners Solidarity Committee among
others. Fr Stan Swamy’s case illustrates that the
Indian government is victimising and criminalising
human rights defenders who are peacefully
exercising their constitutional rights and duties. It
further illustrates the dangers of having vaguely
worded expansive anti-terror laws that allow
discretionary application and prosecution.112

4.9 Initiatives to end impunity
Role of the judiciary:

The High Courts and the Supreme Court have
taken cognizance of several cases of human rights
violations, either suo motu or where approached

ii. Tehseen Poonawala v. Union of India
In 2018, the Supreme Court passed
directions pertaining to mob lynching
including preventive, remedial and punitive
measures.115 However, mob lynching has
continued and the Courts have not accorded
urgency to the issue thereafter.116
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iii. Abdul Sathar v. the Principal Secretary

It has been accused of acting as a ‘lap dog’ of the
government rather than a ‘watch dog.’120

The Madras High Court has interpreted
the Protection of Human Rights Act and
interpreted the law holding that findings
of the State Human Rights Commission is
binding on the government.117 When applied
to all NHRIs, this interpretation of the law as
enunciated by the High Court has the potential
to strengthen the institutions as governments
would be mandated to abide by the findings
and recommendations of the human rights
institutions, and would not be able to pass
them off as mere ‘recommendations.’

NHRIs are uniquely placed and have immense
potential to combat and end impunity where they
serve as independent institutions. Given that the
appointments to the NHRIs are largely political
and they are increasingly disconnected from civil
society, they lack functional independence and
the will to hold the State accountable. There are
concerns that membership to these important
institutions are sinecures to retired bureaucrats or
judges.

Role of CSOs:

iv. People’s Union for Civil Liberties v. the
State of Maharashtra

There are several campaigns sustained by civil
society organisations working on torture,   121
extrajudicial executions, mob lynching etc.
Strategies have included approaching Courts for
directions vide Public Interest Litigations,122 leading
advocacy campaigns and conducting protests.
The present government has not been responsive
to these campaigns. In fact, the government has
been actively victimizing leaders of civil society
movements and organisations by foisting false
criminal cases. The government has also been
abusing its power under the Foreign Contribution
Regulation Act and other regulatory laws. CSOs
that are critical to the government have been
banned from receiving foreign contribution under
the claim that their activities are against the
security of the State or public interest.123 These
obstruct operations of CSOs and serve as a tool to
impede free speech and effective mobilization of
civil society.

Regarding this, The Supreme Court issued
directions
pertaining
to
conducting
investigations of encounter killings.118

Role of National Human Rights Institutions:

The NHRC has issued guidelines regarding
encounter killings and custodial death. NHRC
also grants enquires into complaints and awards
compensation to victims of human rights violations
such as police torture and custodial death.119
Despite retaining its ‘A’ status of accreditation
with the Global Alliance of National Human Rights
Institutions, credibility of the NHRC has been called
into question over concerns that; appointments
to the body are political; it is short-staffed; has
insufficient resources; and does not function
autonomously.
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Government response to impunity:

Mary Lawlor, Fernand de Varennes and
Tlaleng Mofokeng 127

The State, at the regional or national levels, has
not been responsive to demands of accountability.
Laws enacted are often reactionary and there is no
consistent enforcement of laws. The government
has not yielded to international pressure and
passed an anti-torture law or ratified the
Convention against Torture. Though the Supreme
Court recommended the parliament to pass a
law on mob lynching, no action has been taken in
regards to this.124

iii. A Statement was also issued by UN Special
Rapporteurs on extrajudicial executions in
Uttar Pradesh 128
iv. Issuing of a joint statement by INGOs
including Amnesty International, FORUMASIA, Human Rights Watch, International
Commission for Jurists, World Organisation
against Torture regarding arbitrary detention
in Kashmir and violation of human rights
urging India and the Human Rights Council to
take action129

In addition to this, the government has been
vengeful and persecuted persons and organisations
questioning impunity. Journalists, academics and
even victims of gross human rights violations are
visited with frivolous criminal cases for speaking
up, expressing solidarity or drawing attention to
the issues. The response of the government to
the intervention of civil society, and international
agencies or foreign governments has not been
positive. The State has repeatedly attempted to
discredit interventions and campaigns against
impunity as part of a ‘global conspiracy to defame’
the country.

v. The UN High Commissioner for Human
Rights Michele Bachelet expressed concern
that the Foreign Contribution Regulation
Act (FCRA) was ‘being used to deter or
punish NGOs for human rights reporting and
advocacy’ that was critical of the government.  
130

International response to CSO action:

CSO action has been successful in creating
momentum and raising international attention to
instances of injustices and human rights violations.
International agencies, and on occasion foreign
governments, have declared their support to
particular campaigns and have sought action
against impunity. There are several instances of
solidarity statements from INGOs and international
agencies. Some instances are illustrated below:
i. The UN Secretary General called for
an investigation into custodial torture in
Sathankulam125
ii. Solidarity and calls for ending impunity in
relation to the detention and death of Father
Stan Swamy was extended by Amnesty
International and other international
NGOs,126 as well as UN Special Rapporteurs
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i.

Arbitrary arrests and detention of journalists, activists and human rights
defenders under UAPA and sedition laws show that India is in a state of
undeclared emergency.

ii. Since 2014, there has been backsliding of democracy and weakening of
independent institutions. Law enforcement, investigation and regulatory
agencies lack functional autonomy and are controlled by the government.
They act in a partisan manner and are tools of the State in selectively
investigating and prosecuting persons in accordance with the dictates of
the government.
iii. Indian society is heavily polarised on the basis of caste, religion and
ideology. This polarisation is fostered by political leadership for electoral
gains. In light of prevalent inequality and discrimination in Indian society,
persons of marginalised backgrounds are disadvantaged and face
difficulties in accessing justice. They are at risk of suffering secondary
victimisation where they attempt to seek accountability for injustice
suffered.
iv. There is an ascendance of majoritarian violence against minorities.
The State has been enabling impunity by taking a lax attitude towards
investigation and prosecution of perpetrators of mob lynching and similar
majoritarian hate crimes.
v. Judicial process in India is time consuming and prone to delays. Further,
the rate of conviction is low. The culture of impunity is facilitated by
inefficiencies and delays in the judicial process.
vi. Law enforcement agencies frequently resort to torture as a means of
investigation to obtain confessions or to punish persons. India has not
ratified the UN Convention Against Torture or enacted a comprehensive
law against torture.
vii. Extrajudicial executions are used by the State authorities as a strategy of
crime control and enjoy a degree of support amongst people as ‘instant
justice.’ Despite guidelines by the NHRC and the Supreme Court, the
practice of torture and extrajudicial executions have not abated.
viii. Arbitrary arrests and detention of human rights defenders and those
questioning State policies are facilitated by draconian preventive
detention and anti-terror legislations such as the Public Safety Act and
the Unlawful Activities (Prevention) Act. The judiciary has not been an
effective check on State abuse of these laws.
ix. AFSPA, enacted to provide special powers to the armed forces to operate
counter insurgency measures, grants de jure impunity to armed forces
and violates constitutional principles and international standards. and
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has no place in a democracy.
x. Prior sanction from the government is necessary to initiate prosecution
of public officials for acts committed in their official capacity. Since
sanctions are not provided in a timely manner by the State, prosecution
of public officials is rendered difficult.
xi. Marital rape is not recognised as a crime in India thereby providing de
jure impunity for sexual violence within marriage. The State has indicated
that it does not intend to reform this law or criminalise marital rape.
xii. Watchdog institutions namely the Courts and NHRC have not been
effective in systematically ending impunity, however, their interventions
in individual cases has been instrumental in ensuring that the due
process of law is followed. These watchdog institutions are facing a crisis
of credibility and their independence is called into question as they have
not responded to large scale human rights violations with due urgency,
and have failed to hold the State accountable.
xiii. The State has been repressing voices of human rights defenders and
chilling their right to free speech by foisting false criminal cases against
them and subjecting them to arbitrary detention. Further, the State seeks
to control operations of civil society organisations by abusing regulatory
laws such as the FCRA, and cutting off foreign funding.
xiv. In light of the hostile environment created by the State, civil society
activists and organisations in India face unprecedented threats and
difficulties in conducting sustained campaigns against impunity.
xv. The State is not particularly responsive to civil society or international
pressure seeking accountability.
xvi. Prosecution of errant officials who have violated human rights of
persons is highly uncommon. Whilst the law enables the right to seek
compensation for violation of legal rights, victims are not ordinarily
granted sufficient reparation in the form of damages or compensation.
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To the State
i.

India should enact a law on torture and ratify the UN Convention Against
Torture immediately.

ii. The Armed Forces Special Powers Act 1958 and the Armed Forces
(Jammu and Kashmir) Special Powers Act 1990 should be repealed.
iii. The Unlawful Activities Prevention Act 1967 should be repealed.
iv. Compensation should be granted to victims of rights violations, including
persons wrongly arrested and detained under UAPA and sedition laws as
a measure to combat malicious prosecution and ensure accountability.
v.

The Doctrine of command responsibility should be used effectively
to prosecute authorities who may have contributed to human rights
atrocities.

vi. Restore credibility of NHRIs by ensuring that appointments are
not political and made in adherence with the Paris Principles after
consultation with civil society.
vii. Amend the law to clarify that findings of NHRIs are binding on the
government.
viii. Strengthen independent institutions and provide functional autonomy
to agencies such as police, investigative and regulatory authorities.
ix. Respect the fundamental rights of human rights defenders, civil society
organisations and citizens at large to freely express their opinions and
engage in democratic processes and peaceful political mobilisation.
x. Ensure that the independence of the judiciary is maintained and allocate
sufficient resources so that the justice delivery system is effective and is
able to resolve cases in a timely manner.
xi. Ensure that law enforcement agencies do not resort to torture and that
strict action is taken against errant officials.
xii. Denounce the practice of extra-judicial executions and take strict action
against officials who sanction and carry out such murders.
xiii. Recognise that sexual violence against women is a rampant evil and
strengthen mechanisms to prevent and respond to instances of violence
against women.

39

xiv. Acknowledge that married women are entitled to equal protection of
the law and criminalise marital rape by amending the Indian Penal Code.

To the civil society
i.

Civil society should create and maintain alliances across interest groups
and build capacity to institute and carry-on sustained campaigns against
impunity.

ii. Effectively engage with international community and seek solidarity and
support.
iii. Continue to engage with NHRIs, and Courts, and act as a strong pillar of
democracy.
iv. Create and disseminate knowledge and information to challenge State
authoritarianism and excesses and promote accountability.

To the International community
i.

International institutions and INGOs should consistently highlight the
need for reforms in law and administration in the international arena to
ensure the end of the culture of impunity in India.

ii. Provide support and solidarity for Indian civil society in their campaigns
against impunity.
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