
INDIA: A SPECTATOR WHEN FUNDAMENTAL FREEDOMS 
ARE UNDER ATTACK 

All-India Network of NGOs and Individuals working with National and State 
Human Rights Institutions (AiNNI)1 

 
1. Context 
 
Since the early 1990s, India witnessed a change in socio-economic policies. It was 
mandatory for the Indian State to adhere to common international norms of 
development and human rights. The establishment of the National Human Rights 
Commission (NHRC) through the Protection of Human Rights Act, 1993 (PHRA) 
was one such step to demonstrate to the world, India’s commitment to protect and 
promote human rights. The NHRC was supposed to be an independent body that will 
oversee and monitor the human rights situation; and contribute towards new policies 
for upholding the same.  

National Human Rights Institutions (NHRIs) need to operate fearlessly and follow 
their mandate of upholding human rights. Despite the fact that they are dependent on 
the State for finances, independence can be ensured through a transparent 
appointment process, ensuring plurality in appointments, establishment of an 
independent investigation wing, involvement of learned and reputed human rights 
activists in various capacities, etc.  

Despite the creation of a National Human Rights Commission, a National 
Commission for Minorities, a National Commission for Scheduled Castes, a National 
Commission for Scheduled Tribes, a National Commission for Women, a National 
Commission for Protection of Child Rights, a National Commission for Safai 
Karamcharis [oppressed caste of manual scavengers or sanitation workers—ed.], a 
Central Information Commission and an Office of the Chief Commissioner for 
Persons with Disabilities and their state counterparts, totalling 172 in number with 
presence across India, the human rights record of the State has actually worsened. 
However, India has attained a high level of legitimacy and acceptance through the 
establishment of these institutions.  

The thematic focus of this report is on human rights defenders (HRDs). India does not 
yet have a national law on the protection of HRDs, although civil society and human 
rights groups in India have long demanded that the NHRC should work closely with 
civil society groups and HRD networks to initiate the development of a national law 
on the protection of HRDs. Human Rights Defenders Alert – India (HRDA) a national 
level network of HRDs, in the year 2015 filed 104 cases with the NHRC; all cases 
pertaining to threat, attack and harassment of HRDs. Out of 104 cases filed with the 
NHRC, it registered only 81 cases (74 with HRDA as complainant and 7 with others 

1Mathew Jacob, National Coordinator, mj@pwtn.org, Acknowledgements: Mr. Raja Velu, Dr. Harsh 
Dobhal, and Mr. Henri Tiphagne. 
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as complainants) and 23 cases were not registered. In no case was relief provided by 
the NHRC to the HRDs.  

2.  Critical Review Post 2011 ICC-SCA Recommendations 
The Indian NHRC’s mandates, powers and functions continue to remain the same, as 
reported in earlier years and also in 20152, with no amendments in the legislature. The 
NHRC of India will be up for its periodic review at the GA-NHRI’s Sub Committee 
on Accreditation (SCA) in November 2016. The All India Network of NGOs and 
Individuals working with National and State Human Rights Institutions (AiNNI) has 
made a submission based on the SCA recommendations in 2011, to critically analyse 
the progress made since then, as extracted below.  
 
2.1 Composition and Pluralism 

 
The SCA in 2011 noted that “the provisions in the Protection of Human Rights Act 
(Amendment) 2006 dealing with the composition of the Commission are unduly 
narrow and restrict the diversity and plurality of the board. The requirement for the 
appointment for the Chair to be a former Chief Justice of the Supreme Court severely 
restricts the potential pool of candidates. Similarly, the requirement that the majority 
of members are recruited from the senior judiciary further restricts diversity and 
plurality. While the SCA understands that the justification for these restrictions is 
based on the NHRCI’s quasi-judicial function, it notes that this is but one of 10 
functions enumerated in section 12 of its enabling legislation. The SCA is of the view 
that determining the composition of the NHRCI’s senior membership in this way 
limits the capacity of the NHRCI to fulfil effectively all its mandated activities.” 

• The same provisions in the PHRA continue to be in place and hence severely 
restricting diversity and plurality in the composition of the NHRC. For 
example, even after over six decades of independence, there have been only 
six women as judges in Supreme Court, and no woman as the Chief Justice of 
India, and therefore no woman as the chairperson of the NHRC. At present, 
there is only one woman judge in the Supreme Court. Therefore, as per the 
current provisions of the Act, there is little possibility for a woman to be the 
chairperson of the Commission. There is an urgent need for the appointment 
criteria to be changed towards compliance with Paris Principles. 

• There has been no woman member in the Commission since 2004 after the 
retirement of Justice Sujata Manohar. There has been no Muslim member in 
the Commission since 1997 after the retirement of Justice Fathima Beevi. 
Muslims are the largest minority in India with a total population share of 
14.23% (172 million)3. There has never been a Muslim chairperson of the 

2 “India: Immediate Reforms Needed”, 2015 ANNI Report on the Performance and Establishment of 
National Human Rights Institutions in Asia, FORUM-ASIA: Bangkok, https://www.forum-
asia.org/uploads/wp/2015/09/8-India-Draft-3-26-July-20151.pdf. 
3 Census 2011, http://www.census2011.co.in/religion.php. 
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Commission. Never has there been any representation of the Tribal 
community, which constitutes 8.6% (104 million) of the total population4. The 
existing provisions on appointment contradict the Paris Principles and 
significantly restrict pluralism and diversity in the composition of the 
Commission.  

• The appointment committee had an opportunity to appoint a Muslim as 
Chairperson of the Commission when the vacancy arose after the retirement of 
Justice (retd.) K. G. Balakrishnan on 11 May2015. However, as in previous 
years, the appointment process was not transparent. The new Chairperson 
Justice (retd.) H. L. Dattu was appointed on 29 February 2016; after keeping 
the post vacant for 294 days, even when as per current provisions of the Act, 
the appointment committee could have selected any one of four other retired 
chief justices of the Supreme Court of India5.  

• One member of the Commission, Mr. Satyabrata Pal, retired on 1 March 2014 
and his position continues to remain vacant6. Another member of the 
Commission, Mr. P. C. Sharma (a former police officer), retired on 27 June 
2012; and he was replaced by Mr. S. C. Sinha (also a retired police officer) 
only on 8 April 2014 (after a delay of 1 year, 9 months and 11 days). At time 
of appointment to the Commission, Mr. S. C. Sinha was the chief of India’s 
National Investigation Agency [for counter-terrorism—ed.]. It is pertinent to 
mention here that as per the existing provisions of the Act, this position has to 
be filled by “those having experience and knowledge of human rights”. 
However, since inception of the NHRC, this category has only been filled by 
former members of the India Police Service, the Indian Foreign Service and 
once a Rajya Sabha (Upper House of Parliament) Secretary General. Never 
has there been a civil society representative appointed in this position. 

• Given the current state of appointments to the Commission and also given that 
the appointments don’t follow transparent procedures, the appointing 
committee should take into consideration the contributions to human rights 
made by each of the eligible candidate being considered for the post of 
member of the Commission. It would be desirable that the allotment for this 
vacancy is fulfilled through a public announcement that calls for 
applications/nominations in a fair and transparent manner. There is also the 
need for definite criteria/indicators to be put in place to evaluate each of these 
eligible candidates which then forms the basis of selection by the appointing 
committee.  

• It is urgently required in the interest of protecting and promotion of human 
rights in India, that the Commission has broader expertise on board rather than 
those with judicial, bureaucratic and administrative background. Nine out of 
ten functions according to Section 12 of the Act, require expertise of, 

4 Census 2011, http://tribal.nic.in/WriteReadData/userfiles/file/Demographic.pdf 
5 AiNNI submitted a memorandum to the President of India and to all the members of appointing 
committee, to this effect, on 28 November 2015. 
6 Ibid.  
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engagement with, and knowledge of, human rights. Despite India being a 
country with a vibrant civil society and long history of human rights 
movements, the posts of members to the Commission are kept vacant for a 
long time. 

Further, the SCA noted, “the presence of ‘deemed members’ from the National 
Commissions addressing caste, women’s rights, minorities, and scheduled tribes on 
the full statutory commission. While this is a welcome initiative, there are concerns 
that they are not adequately involved in discussions on the focus, priorities and core 
business of the NHRC non-judicial functions”. 

• The meetings of the full commission and their minutes suggest clearly that 
they continue not to be adequately involved in discussions on the focus, 
priorities and core business of the NHRC’s non-judicial functions. It is learnt 
from the minutes of the full commission meetings that interlinking complaint 
management of the Commission and deemed member commissions was 
initiated. However, this also refers to the complaint-handling function of the 
Commission, and not the nine other functions. 

• Full commission meetings were held once in 2011 (July 14, 2011), twice in 
2012 (February 7, 2012 and December 7, 2012), no sittings in 2013, once in 
2014 (February 4, 2014) and once in 2015 (February 3, 2015). 

• Members of the full commission are the chairpersons (ex-officio) of other 
commissions. In the meeting held on July 14, 2011, the Chairperson of the 
National Commission for Women was absent. In the meeting held on February 
7, 2012, the Chairpersons of the National Commission for Women; the 
National Commission for Scheduled Castes; and the National Commission for 
Scheduled Tribes, were absent. In the meeting held on December 7, 2012, all 
chairpersons (deemed members) were absent. In the meeting held on February 
4, 2014, all chairpersons of all other commissions were absent. In the meeting 
held on February 3, 2015, chairpersons of the National Commission for 
Women and the National Commission for Scheduled Tribes were absent. 
From the above information, only five full commission meetings were held 
between the period 2011-15, with stark absenteeism pattern.  

• Thematic NHRIs is a unique global contribution made by India. However, for 
the purpose of the full Commission to be fully diverse, it is important that the 
Act be amended and other national Commissions7 that were established later 
are also included. Also, information on the Commission’s recommendation to 
amend the Act, and include the newer Commissions, is not in the public 
domain.  
 
 

7 National Commission for Protection of Child Rights; Central Information Commission; Chief 
Commissioner for Persons With Disabilities; and National Commission for Safai Karamcharis.   
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2.2 Appointment of the Secretary General and the Director General 
Investigation 

 
As stated in 2006 and repeated again in 2011 by SCA, “the SCA is not satisfied that 
the NHRCI has sufficiently addressed the recommendation it made in 2006. The SCA 
recommends that the NHRCI advocate to amend the PHRA 2006 to remove the 
requirement that the Secretary General and Director of Investigations be seconded 
from the Government, and to provide for an open, merit-based selection process. The 
SCA also remains concerned about the practice of having police officers and former 
police officers involved in the investigation of human rights violations, particularly in 
circumstances where the alleged perpetrators are the police. This practice has 
adverse implications for the actual and perceived independence of the NHRCI”. 

• The situation continues to be the same and the Secretary General and Director 
of Investigations continue to be seconded from the government instead of 
having an independent merit based appointment. It is not known as to what the 
Commission has advocated for the amendment of the Act in this regard.  

• Since 2011, five persons have been appointed as Secretary General for very 
short terms and all of them were seconded from the government. They have 
been from the Indian Administrative Service, Indian Economic Service and 
Indian Revenue Service. It is also pertinent to mention here that while five 
persons were appointed to the same post during five years, the post of 
Secretary General remained vacant cumulatively for over a year during this 
period.  

• The last Director General (Investigation) resigned in September 2014, and to 
date the vacancy has not been filled in a Commission that claims it receives 
over 440 complaints a day.  

 
2.3 Relationship with Civil Society 
 
The SCA in its recommendations in 2011 regarding NGO Core Groups had noted that 
“these mechanisms are not functioning effectively as a means of engagement and 
cooperation between the NHRCI and civil society defenders”. 

 
• The situation has not changed in terms of the Commission’s relationship with 

civil society. 
• The Core group on NGO’s was reconstituted on 16 September 2011. 

Thereafter two meetings were conducted respectively on 10 February 2012 
and 22 March 2013, after which no meeting has been organised until 30 
June2016. It is important to mention here the Commission doesn’t consider 
civil society organisations (CSOs) as partners in conceptualising and 
implementing initiatives but merely as participants in programmes organised 
by the Commission.  
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• The Commission did not make any interventions or public statements 
regarding the suspension and cancellation of FCRA (Foreign Contributions 
Regulations Act) registrations of human rights defender Ms. Teesta Setalvad’s 
organisation ‘Sabrang Trust’, and also that of the ‘Lawyers Collective’, an 
organisation whose trustees are Ms. Indira Jaising, former member of the UN 
Committee on the Elimination of all forms of Discrimination Against Women 
(CEDAW) and Mr. Anand Grover, former UN Special Rapporteur on the 
Right to Health. In Teesta Setalvad’s case, civil society organisations appealed 
to the Commission to intervene in the Supreme Court using its powers under 
Section 12 of the Act, but the Commission didn’t respond.  

• The UN Special Rapporteur on the Rights to Freedom of Peaceful Assembly 
and Association has presented a legal analysis in April 2016 arguing that 
India’s FCRA which regulates foreign funding to organisations, is not in 
conformity with international law, principles and standards. The Commission 
has not used its powers under Section 12 which enables the Commission to 
review laws; and never undertook any analysis of its own pertaining to FCRA 
which affects thousands of organisations. It is important to note this, as FCRA 
registrations of around 30,000 organisations are currently being  reviewed for 
renewal this year. 

 
2.4 Complaints-Handling 

 
The SCA in 2011 stated that, “on the information available, the SCA is unable to 
determine the veracity of the allegations raised above, however it is clear that there is 
at least a perception that there are significant delays, as well as ongoing concerns 
about the use of former police to investigate complaints, including those against the 
police. The SCA encourages the NHRCI to address these concerns”. 
 

• The situation continues to remain the same. There are significant delays, and 
police officers are constantly used to investigate complaints, including those 
against the police. As submitted in 2011 by AiNNI, the same methodology of 
complaints-handling is being followed and the police continue not to respond 
to the Commission in timely manner.  

• The complaints regarding the violations of rights of human rights defenders 
are also handled in the same way as other complaints sent to the Commission; 
even though there is a National Focal Point for Human Rights Defenders at the 
Commission. On the instances of false cases being filed on HRDs, the 
Commission has never exercised its powers in Section 12 and intervened on 
behalf of the HRDs. Human Rights Defenders Alert – India, a national 
platform of HRDs and for HRDs, has repeatedly urged the Commission to 
engage senior competent lawyers through the Legal Service Authority to 
intervene on behalf of the HRDs.   
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• The Commission has repeatedly mentioned the large number of cases with 
which it has to deal. It is useful to mention here that every single petition with 
regard to a specific case of human rights violation is numbered separately, but 
heard only after clubbing many similar complaints together. Since the 
Commission accepts complaints from multiple sources, and later considers 
them together, the number of complaints dealt by the Commission is not a true 
reflection of the instances in which it has intervened. A closer look at these 
cases will also reveal that a large number of these cases are either dismissed in 
limine [at preliminary stage—ed.]; or transferred to state human rights 
commissions after closing the case on the NHRI’s end.  

• The cases heard by the full Commission were 46 in 2011; 45 in 2012; 46 in 
2013; 50 in 2014; and 31 in 2015. An average of 7 cases are taken per sitting. 
This by no means is voluminous: given that the existing composition of the 
Commission (with 3 members out of 5 from judiciary) is tilted in favour of the 
quasi-judicial functions of the Commission.  

• A recent case of torture and extra-judicial killing of 20 Tamils in Andhra 
Pradesh on 7 April, 2015, is an exemplary intervention by the 
Commission.The Commission passed landmark recommendations on 30 May 
2015; only to be stayed by a High Court on 4 June 2015. It has been a little 
over a year now; and the Commission hasn’t been able to vacate that stay. The 
Commission doesn’t have a panel of senior lawyers, and in most cases, less 
competent lawyers appear on its behalf.  

 
2.5 Annual Report 

 
The SCA in 2011 had highlighted the importance of annual reports that “serve to 
highlight key developments in the human rights situation in a country and provide 
public account, and therefore public scrutiny, of the effectiveness of a NHRI”. 
 

• There is no progress made with regard to this observation. The last annual 
report made public by the Commission was for the year 2011-2012. Despite 
the categorical recommendations made by the SCA, annual reports by the 
Commission have not been published for the past four years. 
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NHRC 2015 at a Glance8 

 
 
 
  

8 Collated from NHRC monthly newsletters for February 2015-January 2016 in the absence of annual 
reports. 

Month Suo 
Moto 
Cases 

Important 
Interven-
tions 

Recommendations for relief Compliance with NHRC 
Recommendation 

Cases 
for 
relief 

Cases 
recomm
ended 

Amount of 
relief (in 
hundreds of 
thousands of 
rupees/lakhs) 

Received 
compliance 

Amount 
recommend-
ded (in 
lakhs) 

January 4 2 100 11 21.5 13 15.45 

February 7 4 124 28 91 35 125.4 

March 6 1 82 37 60.95 20 30.15 

April 4 3 136 24 51.05 18 41 

May 3 2 119 26 56.20 20 28.75 

June 7 8 98 30 45.75 16 51.25 

July 17 3 107 36 62.05 34 64.45 

August 8 6 69 16 15.85 18 29.15 

September 7 3 110 17 20.35 46 169.15 

October 9 2 42 19 21.15 7 10.75 

November 6 1 95 29 54.1 8 14 

December 3 3 36 15 34 6 12.6 

TOTAL 81 35 1118 288 533.95 241 592.1 
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3. Human Rights Defenders and Women Human Rights Defenders 
 
3.1 Overview 
 
Following the recommendations of a National Seminar on HRDs held in October 
2009, the NHRC set-up a Focal Point for Human Rights Defenders – to deal with 
complaints alleging harassment of HRDs by or at the instance of public and 
authorities – in May 2010.  
 
The October 2009 workshop deliberated on the issue of roles, functions and 
obligations of the State and the HRDs in promotion and protection of human rights 
and fundamental freedoms, especially with reference to international standards.  
 
In one of the recommendations, the NHRC approved a support and protection 
programme for people defending human rights as included in the Universal 
Declaration on Human Rights and those who are in danger. “Individuals, groups or 
associations who work for promotion and protection of human rights, commonly 
referred to as Human Rights Defenders, should also be provided protection by the 
State against any violence, threats, retaliation, adverse discrimination, pressure or 
any arbitrary action as a consequence of their activities for promotion & protection 
of human rights & fundamental freedom”.9 
 
The important functions to be performed by the NHRC for protection of HRDs are: 

• Send a strong message to the State not to victimise HRDs. 
• Sensitise the state functionaries about the valuable role played by HRDs. 
• Take proactive steps to protect the cause of the HRDs by recommending 

prosecution of violators of rights of HRDs and compensation to the HRDs, 
etc. 

• Organise workshops on HRDs attended by higher State functionaries. 
• Hold consultations and dialogue with HRDs on important issues concerning 

HRD protection.  
• Review laws restricting legitimate peaceful work of HRDs.  
• Advocate with state governments to establish focal point on HRDs in 

respective states. 
 
The post of focal point on HRD till April 2016 was held by an officer of the rank of  
Joint Secretary (Law) of the NHRC. This was an additional responsibility undertaken 
by this Joint Secretary. After his retirement: from May 2016 onwards, a  Deputy 
Secretary (Law) has been given the additional charge of focal point.  
 
Former UN Special Rapporteur on HRDs Ms. Margaret Sekaggya, after her visit to 

9 Recommendations made at the workshop on human rights defenders held on 12 October 2009, 
nhrc.nic.in/Documents/FINALRECHRD.doc. 
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India in January 2011, submitted in her report that “This focal point should be a 
member of the Commission, and have a human rights defender background to fully 
understand the challenges faced by defenders. A fast-track procedure for defenders 
within the National Human Rights Commission and State Human Rights Commissions 
should be considered”. 
 
In the current scenario, given that the Focal Point on HRD at the NHRC is a staff of 
the law division, any complaint of the HRD which comes to this focal point, has to be 
placed before the Commission members and/or Chairperson for necessary action. The 
focal point has no power to act on a complaint; and at most can bring it to the urgent 
notice of the Commission.  
 
However, it is important to mention here that over the period of time, the focal point 
on HRDs has successfully intervened through strategic telephone communications, in 
cases where HRDs were under threat and needed immediate protection. On the 
instances of these telephone calls, especially HRDs who are falsely arrested and fear 
for their lives, State agencies have retracted. These are rare incidents and only at 
times of crisis, but it proves the power held by the Indian NHRC. If the focal point 
had been  given more power and independence to intervene, HRDs in India would be 
able to undertake their legitimate peaceful activities.  
 
The focal point has a designated mobile number, fax number and an email address. 
Complaints with regard to HRDs can be directly submitted to the focal point by email 
and fax. The focal point also accepts complaints over mobile messages in cases where 
the life of HRDs is at risk. With no specific power vested in the focal point, it has 
been the proactive approach of the individual in this post which has brought 
immediate assistance to HRDs under threat. Once the matter is brought to the notice 
of the Commission’s Chairperson and Members, the normal complaints-handling 
method is followed, as explained above.  
 
With regard to the function of the focal point on HRD, Ms. Margaret Sekaggya also 
recommended that “the supportive role of the Commissions for human rights 
defenders should be strengthened by inter alia, conducting regular regional visits; 
meeting human rights defenders in difficulty or at risk; undertaking trial observations 
of cases of human rights defenders wherever appropriate; denouncing publicly on a 
regular basis violations against defenders and impunity. The defenders focal point 
should play a leading role in that regard”.To much disappointment, five years later, 
all these functions are yet to be included in the mandate of the focal point on HRD.  
 
The NHRC in February 2015, organised a workshop for HRDs. This was the only 
workshop organised by the NHRC with regard to HRDs in that year; and from records 
on the NHRC’s website, this was the first such workshop since October 2009. The 
resolutions of the February 2015 workshop have no mention for the need for defender 
protection law in India. Ms. Margaret Sekaggya recommended that “A law on the 
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protection of human rights defenders, with an emphasis on defenders facing greater 
risks, developed in full and meaningful consultation with civil society and on the basis 
of technical advice from relevant United Nations entities, should be enacted”.The 
resolution also doesn’t recommend amending the PHRA to give more powers to the 
focal point on HRD, as recommended by the UN Special Rapporteur on HRDs during 
her visit in 2011.  
 
The resolutions also fail to capture this recommendation of Ms. Margaret Sekaggya: 
“A comprehensive, adequately resourced protection programme for human rights 
defenders and witnesses at the central and state levels and in conjunction with the 
National and State Human Rights Commissions should be devised. This programme 
could be funded by the State, but should not be closely controlled by the State 
apparatus. In particular, it should not be associated with State agencies, such as the 
police, security agencies and the military. The process for applying for protective 
measures provided under such a programme should be cost-free, simple and fast, and 
immediate protection should be granted while the risk situation of the person is being 
assessed. When assessing the risk situation of a defender or witness, the specificities 
of his/her profile pertaining to caste, gender and ethnic, indigenous and/or religious 
affiliation, inter alia, should be systematically taken into account. Finally, the 
personnel assigned to the protection of defenders or witnesses should not gather 
information for intelligence purposes”.   
 
The NHRC is also yet to conduct a survey of all other existing National and State 
Human Rights Institutions to find out if any of them has followed its lead in 
establishing a focal point on HRDs.   
 
3.2 2015 Case Analysis  
 
HRDA, a national platform with more than 1,200 members, filed 104 cases with 
NHRC in 2015, all cases pertaining to threat, attack and harassment of HRDs, 
violation of freedoms of protest, dissent, expression, assembly and association. The 
data related to overall complaints received by NHRC with regard to HRDs is not 
available in the absence of non-publication of annual reports. The HRD section on 
NHRC’s website has no mention of cases of HRDs for the year 2015.  
 
Only 74 cases out of 104 cases filed by HRDA were registered by the NHRC. All 
these cases were directly filed with the Focal Point on HRD at the NHRC. 7 more 
cases were registered out of these 104 cases, not with HRDA as complainant but by 
HRDA members who have also filed the same complaint circulated by HRDA. 23 
cases were not registered by the NHRC. In no case, there has been any compensation 
or prosecution recommended by the NHRC to date. The status of 74 cases (as on 
31July 2016) submitted by HRDA is mentioned below:  
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Action taken report sought 24 
Additional information sought 22 
Dismissed in limine 11 
Disposed 5 
Closed 5 
Transferred to SHRC 7 
TOTAL 74 

 
In the above table, out of 74 cases, action taken report is sought in 24 cases. Out of 24 
cases, response is awaited from concerned authorities and in two cases action taken 
report is being considered by the Commission. Additional information is sought by 
the commission in 22 cases and in most instances, it is the delay of the State agencies 
in not filing the notice reply in the stipulated time. Taking a charitable view and 
assuming that all these complaints are from December 2015, it is still seven months 
since these cases are still pending and waiting for information from concerned 
authorities. This supports the argument above that the NHRC more often than not 
relies on the State agencies for investigation, who mostly are the perpetrators of 
human rights violations.  
 
Out of 74 cases, 28 cases have been closed by the NHRC without any action. This 
along with the cases not registered constitute 49% of cases sent by HRDA with no 
action by the NHRC and 51% of cases still being heard by the NHRC with an average 
wait time per case already over a year. For the 11 cases dismissed in limine, in three 
cases the reason given was “no specific human rights violation”; in 4 cases as the 
complaint was “sub-judice” [under judicial consideration and therefore prohibited 
from public discussion—ed.]; and another four cases as “not involving public 
servants”. 
 
Below are selected cases dismissed in limine by the NHRC: 
 

Name Case brief Order 
1. Mr. 
Huchangi 
Prasad 
 

Brutal attack 
and threats 
to cut off 
fingers of a 
young Dalit 
writer and 
activist of 
Bahujan 
Vidyarthi 
Sanghatane 
in 
Karnataka.   

On perusal of the complaint, it is seen that the 
allegations made in the complaint does not 
involve any public servant, hence the complaint is 
not entertainable by the Commission, as per 
Regulation 9(vi) of the NHRC (Procedure) 
Regulations, 1997. The complaint is filed and the 
case is closed, 
http://nhrc.nic.in/Documents/NewsLetter/2015_06
_eng.pdf  
 
HRDA’s comment:  
Even if there is no direct involvement of a public 
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servant in this case on the face of the complaint, a 
letter to the District Collector and the District 
Superintendent of Police asking her/him to 
intervene would have gone a long way to protect 
the HRD. 

2. Mr. Sunil 
Totavar and 8 
other Adivasi 
[indigenous 
peoples—ed.] 
students. 

False cases 
filed against 
Adivasi 
students who 
were seeking 
basic 
services in 
tribal hostel 
through 
peaceful 
protests in 
Panvel, 
Maharashtra.  

On perusal of the complaint, it is seen that the 
allegation is about false implication in a criminal 
case. That is a matter, to be gone into by the Court 
of the competent jurisdiction, the complainant, if so 
desired may plead his innocence before the 
Court. Hence, no intervention by the Commission 
in the matter is called for. The complaint is filed 
and the case is closed. 
 
HRDA’s comment: 
The NHRC could have verified from the police 
what the case was about. The NHRC could have 
asked the District Legal Services Authority to 
provide a senior lawyer of experience to appear 
free of cost for the defence of the HRD in question. 
If, upon its enquiry, it found that this was in fact a 
false case, then the NHRC could have intervened in 
this case using its power under section 12(b) of the 
PHRA.     

3. Mr. Jose 
Bismarque 
Dias 
 

Former 
priest, social 
activist and 
founder of 
Musical 
Warriors, 
Jose 
Bismarque 
Dias went 
missing on 5 
November 
2015 and on 
7 November, 
2015 his 
body was 
found. He 
was 
allegedly 
killed for 

On perusal of the complaint, it is seen that the 
allegations made in the complaint does not 
involve any public servant, hence the complaint is 
not entertainable by the Commission, as per 
Regulation 9(vi) of the NHRC (Procedure) 
Regulations, 1997. The complaint is filed and the 
case is closed. 
 
HRDA’s comment: 
Even on seeing that the complaint alleges the HRD 
has been killed for opposing illegal land 
acquisition, the NHRC has not cared to investigate 
the case on merits; despite the global human rights 
community being aware of how HRDs opposed to 
land grabs are falsely charged and murdered. 
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opposing 
large scale 
illegal land 
acquisition 
in Goa. 

4. Mr. 
Bangalore 
Raju 
Venkatesh 
Prasanna 
 

Karnataka 
Information 
Commission 
recommende
d 
prohibition 
on the cases 
of RTI 
activist  
after 
declaring 
him abuser 
for using 
RTI Act to 
expose 
administrativ
e corruption. 

On perusal of the complaint, it is seen that the 
allegations do not make out any specific 
violation of human rights, hence the complaint is 
not entertainable by the Commission, as per 
Regulation 9(x) of the NHRC (Procedure) 
Regulations, 1997. The complaint is filed and the 
case is closed. 
 
HRDA’s comment: 
The NHRC could have addressed a letter to the 
State Information Commission, Karnataka to know 
the actual state of affairs, at the very least.   

5. Mr. Babloo 
Loitongbam 
 

HRD faces 
threat of 
arrest for 
alleged 
breach of 
privilege and 
contempt of 
legislative 
assembly in 
Manipur.  

On perusal of the complaint, it is seen that the 
allegations do not make out any specific 
violation of human rights, hence the complaint is 
not entertainable by the Commission, as per 
Regulation 9(x) of the NHRC (Procedure) 
Regulations, 1997. The complaint is filed and the 
case is closed. 
 
HRDA’s comment: 
The matter deals with a well-known HRD from the 
state of Manipur. The NHRC could have enquired 
what had actually taken place, and ensured 
physical protection to the HRD, at the very least.  

6. Prof. K. S. 
Bhagavan 
 

Death threat 
issued to a 
retired 
professor 
from Mysore 
University; 
who is a well 
-known 

On perusal of the complaint, it is seen that the 
allegations made in the complaint does not 
involve any public servant, hence the complaint is 
not entertainable by the Commission, as per 
Regulation 9(vi) of the NHRC (Procedure) 
Regulations, 1997. The complaint is filed and the 
case is closed. 
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rationalist, 
writer and 
translator in 
Karnataka, 
by a right-
wing Hindu 
fundamentali
st group.  

HRDA’s comment: 
Had the NHRC undertaken an enquiry on the basis 
of this complaint it would have come to know more 
facts,  that would have allowed it to address letters 
necessary for the protection of the HRD in 
question, to the relevant state/district authorities.    

7. Ms. Teesta 
Setalvad and 
Mr. Javed 
Anand 
 

Continuous 
prosecution 
and 
harassment 
of HRDs, 
Teesta 
Setelvad and 
Javed Anand 
of Citizens 
for Justice 
and Peace. 
The 
organisation’
s FCRA also 
cancelled in 
Mumbai and 
Maharashtra.  

On perusal of the complaint, it is seen that the 
allegation is about false implication in a criminal 
case. That is a matter, to be gone into by the Court 
of the competent jurisdiction, the complainant, if so 
desired may plead his innocence before the Court. 
Hence, no intervention by the Commission in the 
matter is called for. The complaint is filed and the 
case is closed. 
 
HRDA’s comment: 
Teesta Setalvad is a very well-known HRD of 
international repute. The NHRC could have asked 
the District Legal Services Authority to provide a 
senior lawyer of experience to appear free of cost 
for the defence of the HRD in question. If, upon its 
enquiry, it found that this was in fact a false case, 
then the NHRC could have intervened in this case 
using its power under section 12(b) of the PHRA. 

 
In five cases, complaints were transferred to the concerned authorities and the cases 
were closed by the NHRC. Two of these cases are highlighted below: 
 

Name Case brief Order 
8. Dr. M. M. 
Basheer 
 

Threats and hate 
calls to a reputed 
literary critic and 
retired Calicut 
University 
professor of 
Malayalam in 
Kozhikode 
District of Kerala, 
by a right-wing 
Hindu 
fundamentalist 

The complaint be transmitted to the 
concerned authority for such action as 
deemed appropriate. The authority concerned 
is directed to take appropriate action within 
eight weeks and to inform the complainant of 
the action taken in the matter.  
 
HRDA’s comment: 
The NHRC should know the appropriate 
course of action in law and equity to 
safeguard the rights of an HRD, rather than 
pass the buck to another authority. 
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group.  
9. Ms. Vidya 
Dinker 
 
 

Targeted online 
with abusive 
comments, rape 
threats and other 
“dire 
consequences” by 
Hindu right-wing 
forces, after she 
complained 
against Bajrang 
Dal activists for 
allegedly 
intimidating 
cinema halls by 
forcibly stopping 
the screening of a 
movie in 
Mangaluru. 

The complaint be transmitted to the 
concerned authority for such action as 
deemed appropriate. The authority concerned 
is directed to take appropriate action within 
eight weeks and to inform the complainant of 
the action taken in the matter. 
 
HRDA’s comment: 
The NHRC should know the appropriate 
course of action in law and equity to 
safeguard the rights of an HRD, rather than 
pass the buck to another authority. 

 
Below are selected cases closed by the NHRC, stating them to be sub-judice and 
linked to some other case:  
 

Name Case brief Order 
10. Swami 
Agnivesh 

Death threats issued to 
Swami Agnivesh from 
Hindu Mahasabha.  

The Commission directs DGP, 
Haryana to take appropriate steps 
for assessment of security threat to 
the life of Swami Agnivesh and 
ensure his safety as per law. With 
these observations, the case stands 
closed. 
 
HRDA’s comment: 
NHRC should have at least 
informed its action to Swami 
Agnivesh and also ensured that its 
orders are followed in spirit. If this 
is how a high profile social activist 
is treated, one can only imagine 
the plight of a little known HRD. 

11. Mr. Sajje 
Chandravanshi 
 

Brutal assault with the 
intention to kill a farmer 
activist and block 

The allegations of the petitioner 
have been denied in the police 
report. The Commission has 
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president of a farmers 
struggle committee in 
Chindwara, Madhya 
Pradesh. 

considered the matter. Lawful 
action has already been taken by 
the police in the matter and the 
case is pending trial in the court. In 
these circumstances, no further 
intervention on the part of the 
Commission is called for and the 
case is closed. 
 
HRDA’s comment: 
NHRC closed the matter on the 
basis of the police report only. 
NHRC should have undertaken an 
independent investigation in the 
matter and come to independent 
conclusions. Since the matter is 
before the court, NHRC should 
have exercised its power and 
intervened in judicial proceedings.  

 
The cases mentioned above are just a glimpse into the complete state of apathy in the 
manner in which the NHRC deals with the cases of HRDs. However, this is a norm 
behind the large volume of cases that arrive at the Commission. The NHRC in all the 
cases mentioned above, including those still pending and being investigated, has 
relied upon the State agencies against whom in many cases complaints were filed. 
The PHRA provides the NHRC with sufficient powers to intervene in the cases 
pending before the courts. However, the NHRC has chosen to dismiss or close those 
cases. Serious cases of attacks, intimidations and threats to HRDs are not responded 
by the NHRC.  
 
To give examples specific to the year 2015, the HRDA more than three times made 
written complaints10 to the NHRC with regard to renowned professor of Delhi 
University, Professor G. N. Saibaba. He is a well-known intellectual who has been at 
the forefront of the democratic movement in the country and is known for his 
sincerity and devotion to public causes. He suffers from 90 percent disability, and is 
wheelchair-bound. He has calculi [stones-ed.] in his gall bladder and atrophy of his 
shoulder muscles. There is also degeneration of his cervical spine, and his rib cage is 
bending inwards. He has been accused of having Maoist links and imprisoned on 9 
May 2014. He was lodged in the ‘Anda cell’, which means egg-shaped prison. Dr. 

10 “Police Raid on Residence of Delhi University Teacher”, 18 September 2013, 
http://hrdaindia.org/wp-content/uploads/2013/09/132-hrda-ua-delhi-dr-saibaba-delhi-university-18-09-
13.pdf and “Differently abled HRD Dr. GN Saibaba had to go on hunger strike for medical & other 
facilities in prison until court ordered it”, 19 June 2015, http://hrdaindia.org/wp-
content/uploads/2015/07/2015-06-19-HRDA-UA-South-Maharashtra-Dr.-Saibaba.pdf. 
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Saibaba was not allowed to use the toilet for the next 72 hours. The harassment took a 
heavy toll on his health. He embarked on an indefinite hunger strike from 11 April 
2015, demanding proper medical treatment and food, both of which were being 
denied to him by the authorities of the Nagpur Central Prison. His health condition 
completely deteriorated.  
 
The NHRC despite repeated appeals from the HRDA and other organisations never 
bothered to intervene in the case in any manner; except on the first instance where 
they closed the report on the basis of the information in the police report11. They 
directed the prison authorities to provide adequate medical aid12 which was never 
complied with, and his health further deteriorated. If there was any order by the 
NHRC, it is not known to the HRDA. This would have been an opportunity for the 
NHRC to also intervene with regard to the inhumane conditions in the prisons. 
Professor Saibaba has been recently granted bail by the Mumbai High Court due to 
serious concerns about his health13. The inaction on the part of the NHRC has 
necessitated successful action before the Mumbai High Court to release Professor 
Saibaba. Inspite of this matter having been covered extensively in the media there has 
also been no suo moto action either by the SHRC Maharashtra or the NHRC. The 
NHRC headed by the former Chief Justice of India and containing judges of the 
Supreme Court on its bench need to substantiate their silence in this matter. 
 
It is also imperative to mention here, the NHRC’s complete silence on the issue of the 
right to peaceful association, which includes the right to receive resources. The 
Government of India to date has cancelled the foreign grants receiving license of 
more than 12,000 organisations. There has not been a single statement of concern 
issued by the NHRC since the year 2012 when this commenced; and the NHRC’s 
intervention now looks a distant possibility. Throughout the entire Greenpeace14 row, 
where the organisation’s foreign license was suspended; called an anti-national 
organisation; its staff off-loaded at the New Delhi airport while she was on her way to 
address British Parliamentarians; and foreign staff deported, the NHRC has chosen to 

11 Case Details File Number: 6101/30/4/2013, 19 January, 2015, http://nhrc.nic.in/display.asp.  
12 Press Release: “NHRC asks Maharashtra prison authorities to provide adequate medical treatment 
to Dr. G. N. Saibaba”, 27 May, 2014, http://nhrc.nic.in/disparchive.asp?fno=13212. 
13 “The best way to stop me was to throw me in jail, says Saibaba”, The Hindu, 6 July, 2015, 
http://www.thehindu.com/news/national/professor-gn-saibaba-the-best-way-to-stop-me-was-to-throw-
me-in-jail/article7389421.ece. 
14 “On ‘blacklist’, Greenpeace activist sent back to Australia”, Times of India, 9 June, 2015, 
http://timesofindia.indiatimes.com/india/On-blacklist-Greenpeace-activist-sent-back-to-
Australia/articleshow/47595004.cms;  “Greenpeace India issued show-cause notice by Tamil Nadu 
Government”, news18.com, 19 June, 2015, http://www.news18.com/news/india/greenpeace-india-
issued-show-cause-notice-by-tamil-nadu-government-1008857.html; “Suppressing Dissent – Why 
Greenpeace is first on the Indian government’s chopping block”, The Indian Panorama,  18 May, 
2015, http://www.theindianpanorama.com/featured/suppressing-dissent-why-greenpeace-is-first-on-
the-indian-governments-chopping-block-35683.html; and “Greenpeace campaigner Priya Pillai 
‘offloaded’ at Delhi from flight headed to London”, The Indian Express,  12 January, 2015, 
http://indianexpress.com/article/india/india-others/greenpeace-campaigner-offloaded-at-delhi-from-
flight-headed-to-london/. 
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remain silent. The NHRC also had the opportunity to intervene before the Delhi High 
Court when Priya Pillai and Greenpeace approached the court. But it did not.  
 
4. Conclusion and Recommendations 
 
Unfortunately, NHRIs in India are clearly allied with the State. They have effectively 
become an instrument of the State, and are largely viewed as its puppets. In 1992, K. 
G. Kannabiran, a prominent human rights activist and lawyer, argued that the creation 
of such institutions was due to international pressure on India15. India is constantly 
criticised for its human rights record, and therefore needs an institution that 
legitimises the exploitative orders of the inhumane state agencies. India has therefore 
created bodies which guard and supervise the political system, whilst having no 
intention of reducing human rights violations. These are bodies with a mandate to 
protect and promote human rights, but which will actually act like a shield for the 
State by giving the appearance of setting its human rights record straight in front of 
the international community. What Kannabiran argued almost 25 years ago, is still 
valid today. 
 
4.1 Recommendations to the Government of India: 
 

4.1.1. The Appointing Committee of the NHRC should be guided by defined 
criteria, especially the contribution to human rights made by each of 
the eligible former Chief  Justices of the Supreme Court of India, 
when selecting the Chairperson of the NHRC. 

4.1.2. The Appointing Committee should take into consideration the 
contributions to human rights made by each of the eligible candidates 
being considered for the post of  Member of the NHRC, along 
with other defined criteria. The vacancy should be filled  through a 
public announcement  and call for applications. For the present 
vacancy, a woman with substantial knowledge and experience in the 
field of human rights should be selected. 

4.1.3. There should be no delay in filling vacancies; and prospective 
members should be  identified in good time to ensure that no vacancy 
arises. 

4.1.4. The total number of members of the NHRC should be increased by at 
least 5 more, with experience and expertise in human rights, and drawn 
from different  competencies including the plurality of civil society. 

4.1.5. The NHRC should intervene in the Supreme Court of India with regard 
to the petition  filed seeking reforms in the NHRC [W. P. No 
162/2014] and advocate for  compliance to the Paris Principles.  

4.1.6. NHRC should also intervene in the Supreme Court of India with regard 

15 K. G. Kannabiran (1992), “Why a Human Rights Commission?”, Economic and Political Weekly 
(Mumbai, India), Vol. 27, No. 39, (26 September, 1992), 2092-2094.   
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to the petition  filed with regard to extra-judicial killings in Manipur 
[W.P. No 129/2012]16.  

4.1.7. Amend the PHRA to ensure that other National Commissions 
established subsequent to 1993 are also included as deemed members 
of NHRC. The deemed members should co-implement nine of ten 
designated functions of the NHRC and should meet  at least once a 
month.  

4.1.8. State Human Rights Commissions should have deemed members from 
state-level human rights institutions such as the Commission for 
Women; the Commission for  Minorities; the Commissioner on Rights 
of Children; the State Information Commission; the Commissioner for 
Persons with Disabilities, etc. 

 
4.2 Recommendations to the National Human Rights Commission of India: 
  

4.2.1. The NHRC should strongly advocate amendment to the PHRA to 
remove the requirement that the Secretary General and Director of 
Investigations be seconded from the government, and to provide for an 
open, merit-based selection process.  

4.2.2. The practice of having police officers and former police officers 
involved in the investigation of human rights violations, particularly in 
circumstances where the alleged perpetrators are the police should 
stop. Special investigation teams and Special Rapporteurs need to be 
designated to look into cases of human rights violations and shouldn’t 
depend on the State agencies or only former staff members of the 
NHRC for the same.  

4.2.3. The Core Group on NGO’s of the NHRC should meet a minimum of 
twice in a year. The NHRC should consider CSOs as partners in 
conceptualising and implementing initiatives as contained in the Paris 
Principles and as outlined in the Kandy Programme of Action of the 
Asia Pacific Forum of NHRIs.  

4.2.4. The NHRC’s annual reports need to be periodically published. The 
pending annual reports need to be published immediately and the 
NHRC should make sure that the following annual report is available 
within a fixed time after completion of the calendar year.  

4.2.5. The NHRC should start with daily cause-list for cases that the Full 
Commission, Benches and individual members hear. In the present 
context, there is no way that a complainant or victim can access 
information about the stage of hearing of a particular complaint. In 
addition to the cause-list, complainants and victims should be given the 
space to depose and record their statements rather than relying on State 

16 It is in this petition that the Supreme Court has taken note of the NHRC’s submission of the latter 
being a “toothless tiger”. 
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agencies for ‘investigation’.  
4.2.6. The NHRC should take care that the notice period to respondents is 

reduced from the present six to eight weeks to one or two weeks. This 
is possible through different  forms of speedy communication. In 
addition, most complainants are also available on mobiles, and hence 
recourse to sms, whatsapp, etc. can be seriously and urgently 
considered for urgent complaints-related communications.     

4.2.7. The NHRC should also ensure that in addition to compensation it 
should  recommend criminal prosecution of those found responsible for 
the human rights violation and also ensure that rights contained in the 
Declaration of Basic Principles of Justice for Victims of Crime and 
Abuse of Power 1985 are meticulously respected and adhered; and 
thus that assurance of non-repetition of the violation by the perpetrator, 
and delivering an apology to the victim, are also incorporated in the 
recommendations of the NHRC.  

4.2.8. The NHRC should ensure that whenever complaints filed before it 
have to be transferred to the SHRC for disposal under section 13(6) of 
the PHRA, before such order the NHRC should ensure that the SHRC 
has a full commission with a full time Chairperson (not acting) and 
two Members as assigned under the Act. In cases where such transfer 
of complaints for disposal are made, it should be ensured that the 
NHRC and the concerned SHRC informs the complainant of the said 
transfer, disposes of the complaint referred speedily, and reports the 
final recommendation passed to the NHRC within a specified time 
limit.    

4.2.9. The NHRC should always instruct the respondents to whom 
complaints are referred for their versions, to make sure that the 
complainant is not called to the police station or any other office of the 
respondent, and ridiculed before the respondent for having approached 
the NHRC with the complaint. Such versions should be provided 
without summoning the complainants/victims directly or indirectly, 
and communicating to them in any manner, while the complaint is 
under the consideration of the NHRC.      

4.2.10. In all complaints submitted to the Focal Point on HRDs at the NHRC 
dealing with  special reference to W/HRDs, the NHRC should 
undertake independent investigation  using the services of its Special 
Rapporteurs, members of NHRC NGO Core Group and Special 
Investigation teams appointed from time to time. HRDs stand to face 
reprisals if the same State agencies are asked to investigate the 
complaint who more  often than not are the actual perpetrators of the 
human rights violence in the  complaint.   

4.2.11. The NHRC should evolve principles and guidelines of case work in 
matters relating to HRDs in the country, and twine its engagement with 
HRDs with the National/State/District /Taluk Legal Services Authority 
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so that the most competent of senior criminal lawyers with experience 
can be made available to serve the interests  of HRDs in all alleged 
false cases registered against HRDs. 

4.2.12. The NHRC should ensure that its Focal Point on HRDs should be a 
member of the Commission, and have a HRD background to fully 
understand the challenges faced by defenders as recommended by the 
UNSR on human rights defenders in her report of March 2012. A fast-
track procedure for complaints from defenders within the National 
Human Rights Commission and State Human Rights Commissions 
should  be developed; and not allow the cases from HRDs to follow the 
usual route of other complaints.  

4.2.13. The Focal Point on HRDs should have a dedicated team of fellow 
HRDs, having  expertise and knowledge in the field of human rights 
and should conduct regular regional visits,  meetings with HRDs in 
difficulty or at risk, undertake trial observations of cases of HRDs 
wherever appropriate personally or by engaging others to do so,  
denouncing publicly on a regular basis violations against HRDs and 
impunity, taking active steps to encourage state governments and its 
officials to start recognising the UN Declaration on HRDs and taking 
active steps to respect the rights of HRDs and their own roles as 
directed under the said Declaration. 

4.2.14. The NHRC should lead the national process of advocating for a law on 
the protection  of HRDs, with an emphasis on W/HRDs facing greater 
risks, developed in full and meaningful consultation with civil society 
and on the basis of technical advice from relevant United Nations 
entities, and also review existing HRD laws in other countries. 

4.2.15. The NHRC should lead the process of developing a comprehensive, 
adequately resourced, well-advertised national and state protection 
programme for HRDs at the central and state levels and in conjunction 
with the SHRC and other N/SHRIs.  

4.2.16. The NHRC should use its powers under Section 12 which enables the 
NHRC to review laws and undertake a detailed analysis pertaining to 
the FCRA which affects thousands of organisations. The legal analysis 
of the Indian FCRA offered by the UN Special Rapporteur on the 
Right to Peaceful Assembly and Association can also be utilised in this 
regard. The NHRC should then seriously consider placing its analysis 
before the Supreme Court of India where FCRA is being challenged by 
civil society groups. 

4.2.17. The NHRC should intervene in courts using its powers under Section 
12(b) of the PHRA in cases of fabricated cases against HRDs. The 
NHRC should undertake independent investigations and based on its 
investigations should intervene in these courts through competent 
senior lawyers. 

4.2.18. The NHRC should follow up with all the N/SHRIs with regard to the 
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appointment of Focal Point on HRDs in each state. To date no state has 
appointed a focal point.  

4.2.19. In all cases of HRDs, the NHRC along with compensation, should 
develop the practice of ordering prosecution of the perpetrator of 
violation and also obtaining an assurance of non-recurrence from the 
person(s) responsible and rendering  apology to the HRD(s) by the 
perpetrator.  

 
*** 
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